











THE 


PENNSYLVANIA LAW JOURNAL. 





FEBRUARY, 1848. 


~—_—o eS 


LEGAL EDUCATION. 


Tue subject of legal education is exciting no little interest 
in Great Britafn, at the present time; the leading journals of 
that country urging strenuously some reform, which will 
elevate the standard of the profession. The result of these 
efforts has been, the appoinffnent of a committee by parliament 
“to inquire into the state of legal education in England and 
Ireland, and the means of its further improvement and exten- 
sion.” The report of that committee, composed of some of 
the most distinguished members of the English bar, shows, 
that so far from the professional standard having kept pace 
with the intellectual advancement of the times, it has, on the 
contrary, actually suffered a deterioration; that the prelimi- 
nary requisites for membership have become so insignificant, 
that many individuals of the lowest character both intellect- 
ually and morally, have found admission into its ranks; and 
that the profession scarcely merits longer, the character of a 
learned body. As from that country almost all of our laws 
are derived, and as to her we have been so long accustomed 
to look as a model, from which to frame our own jurispru- 
dence, all that relates to the movements of the legal profession 
there, has ever excited among us the keenest interest. This 
movement, the most important that has ever been made in 
England in connection with the legal profession, is well 
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worthy of attention, and we trust that a few extracts from the 
report of the committee, setting out their views on the subject, 
will not prove unattractive. 

After commenting upon the dearth of legal education in the 
universities, and arriving at the conclusion, that “the law 
student is left almost wholly to his individual exertions, there 
being no legal education worthy of the name of a public 
nature in England or Ireland,” the committee report : 


“4, It does not appear to us that this state of things is defensible, 
much less desirable. However undeniable the high reputation for 
capacity and character which the bar has attained in both countries, 
and the great eminence to which some of its members, (Mansfield, 
Blackstone, Sir William Grant, &c., &c.,) amidst all these drawbacks, 
have attained, it is still not less true, that their talents would have 
suffered no diminution by an improved system of preliminary study, 
that none of their faculties would have been abridged of their energy ; 
whilst it is not less unquestionable, that much that is now erroneous 
and insufficient, would have been noticed and remedied, and that the 
profession and the public generally, would have largely gained. The 
care which we bestow on the education of the theologian and physician, 
in the interest of society as well as of the individual, arises from this 
conviction; nor has your committee@received any evidence which 
would lead them to exclude from the operation of such a principle the 
education of the barrister or solicitor. 

“5. This conviction is not less strong, when we come to a careful 
consideration of the results of the present want of legal education, as 
they effect the student and society. The general student, being with- 
out the means even of an elementary ‘egal education, as part of his 
general course in the university, proceeds to the active business of life, 
and the discharge of duties which a free country and popular constitu- 
tion confide to him, very inadequately prepared for the purpose. He 
is called on to act as magistrate, legislator, administrator, with in- 
sufficient knowledge, crude ideas, and false views. The professional 
man suffers still more. The barrister has to obtain his knowledge 
by practice only, and must more or less, however it may be useful as 
an instrument in acquiring immediate wealth, feel, when called to a 
higher sphere of usetulness and duty in his profession, that technical- 
ities will not supply the want of the spirit and wisdom which should 
regulate their use. The solicitor comes ill entitled, through want of 
the qualities which sound and careful education can best give, to that 
confidence and reliance which the very delicate and complicated 
nature of his duties demand. The minister or consul abroad has ex- 
perience only to guide him, and, in the many international questions 
which may arise, looks principally to precedent for guidance and 
support. 

“6, That among other consequences of this want of scientific legal 
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education, we are altogether deprived of a most important class, the 
legists or jurists of the continent; men who, unembarrassed by the 
small practical interests of their profession, are enabled to apply them- 
selves exclusively to law as to a science, and to claim by their wri- 
tings and decisions, the reverence of their profession, not in one 
country only, but in all where such laws are administered.” 


The committee then briefly advert to the advantages afford- 
ed by the course of legal education in the continental univer- 
sities, and contrast them with the training in their own. 


“7, We do not ascribe these defects to individuals, but to our pecu- 
liar system and practice. The legal education of the continent is con- 
ducted almost exclusively in the universities, and the universities are 
regulated on a totally different system from ours. Jurisprudence forms 
one, and often the chief of the four faculties. ‘Through that faculty, 
supplied with numerous courses, and tested by efficient examinations, 
not only must the future lawyer, jurist, civilian, and solicitor, but the 
future diplomatist and official, necessarily pass. Nor is this all: to 
this large cultivation of law, the two last must add a large amount of 
political, statistical, and economical knowledge. 

** Without such preparations, well proved by a series of examina- 
tions, there exists no official eligibility. In our universities, not only 
is the general student uninitiated in such studies, but even if he were 
disposed to attend to them, his ambition is stimulated by higher re- 
wards in other branches, and by the exclusive and absorbing cultiva- 
tion of, especially, the mathematical and classical divisions of his 
course. There is little time, little inclination, little inducement, no 
compulsion. Degrees in law are no more than cheaply acquired sub- 
stitutes for degrees in arts. The immediate and practical advantage 
outweighs the distant and theoretical. It is not under such circum- 
stances that the ad libitum law courses of the universities are likely 
to be attended, and if attended, to be continued with efficiency for any 
length of time. 

‘In none of our collegiate establishments, serving as places of pre- 
liminary study to our universities, are any legal courses, however 
elementary, pursued. In neither of the two great universities of 
England, Oxford and Cambridge, (the latter claiming a faculty of 
law,) are there more than two chairs, the one on civil, the other on 
English law ; one of these chairs is usuably neglected, the attendance 
few or none, the lectures, from want of hearers, even where the pro- 
fessor is zealous, so rare, that they have been finally discontinued ; 
the other, though the more efficient, and better frequented, is still in- 
adequate ; the degrees conferred, require for their acquisition a very 
small degree of application or acquirement ; the certificate of a very 
limited number of lectures, and a few exercises, are sufficient, The 
University of Dublin is in no wise superior in any of these particulars, 
whiatever be the exertions or wishes of the professors. In the univer- 
sity of London, especially in University College, efforts have been 
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made to supply these wants, and for a time proved successful. In the 
College of Haileybury, such requirements have been better met, but 
they are limited to students for India ; there is thus no course sufficient- 
ly extensive, available or accessible, for the general student, still less 
for the professional.” 


The Inns of Court too, those venerable abodes of ancient 
learning, hallowed in the recollections of every reader of Coke 
and Blackstone, no less as the favoured spots where wise men 
most did congregate, than for their strenuous and successful 
resistance to ecclesiastical domination, are shown by the com- 
mittee to have fallen from their high estate. 


“ The Inns of Court have long since in England, discontinued their 
lectures and readings; in Ireland, they do not appear to have been 
ever given. Exercises, altogether nominal, have been substituted ; 
and these, with a certain number of attendances, or presumed atten- 
dances on dinners, are the only conditions at present insisted on for 
admission to the bar. No better provision has been made by the 
public for the instruction of the solicitor, Substitutes and remedies 
for these defects, have been sought by the future barrister, in atten- 
dance at a special pleader’s or conveyancer’s office ; and by the future 
solicitor, in being articled to the solicitor and by being required to 
answer an examination previous to admission. But the first, though 
well calculated to communicate minute practical knowledge of forms 
and technicalities, cannot be considered as a substitute for that 
systematic and comprehensive information, and philosophic spirit, 
which are the highest qualities of the lawyer; and the second, as 
usually conducted, though useful in training to the mechanical 
drudgery of the profession, is not sufficient for the higher and more 
important duties of the solicitor, defects much enhanced by his 
previous indifferent education, and the absence of sufficient education- 
al or examination tests. No professional education of any extent, or 
at all adequate to the end in view, is provided for the practitioner in 
the Ecclesiastical Courts, the diplomatist, or the administrative pro- 
fessions, which on the continent have attracted the greatest attention, 
and for the education of whose members, such ample means have 
been contributed by the state.* 


* The history of these Inns of Court, shows that this was not always so. In 
the days of Sir Edward Coke, these Inns were capital schools for the training of 
lawyers, and to the great attention paid to legal education within their limits, is 
probably owing much of the authority no-v conceded to the reports of that period. 
In the preface to the third volume of Coke’s Reports, the following description of 
the Inns of Court as existing in this day, is to be found. “ For the young student 
which most commonly cometh from one of the universities for his entrance or 
beginning, were first instituted and erected eight houses of chancery, to learn there, 
the elements of the law, that is to say, Clifford’s Inn, Lyon’s Inn, Clement’s Inn, 
Barnard’s Inn, Furnival’s Inn, Thavies’ Inn and New Inn, and each of these 
houses consist of forty, or thereabouts. For the readers, utter barristers, mootmen, 
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The committee from whose report we have extracted, are 
far from contenting themselves with a mere statement of the 
defects in the legal education of the English barrister,—this 
would be leaving their work half finished,—they go further, 
and suggest a thorough remodeling of the imperfect and rotten 
methods of preparation prevailing in England and Ireland, and 
propose a plan, which if adopted by parliament, will raise the 
standard of the legal profession in Great Britain to a level 
with that of the most cultivated continental jurists, by the ap- 
plication of similar means to the accomplishment of their end. 

In order that an idea may be formed of the proposed stan- 
dard, we have collected from other sources such statements of 
the course of study prescribed, and of the qualifications requi- 
site for the contifental lawyer, as will show the elevated 
position of the jurisprudents of those countries, and the great 
improvements proposed to be introduced. In a late number of 
the London Law Magazine, we find collected from the wri- 
tings of Mr. Joy and Mr. Moriarty, the following accounts of 
the law schools of Russia and Prussia. 


‘** The law school of St. Petersburg consists of six classes. The 
duration of the course of each class is fixed at one year, so that the 
complete course of studies occupies six years. ‘The pupils who 
annually leave, after having terminated their course, perform a novici- 
ate of at least six years in judicial practice. 

‘“‘ In the third class, the pupils whilst studying foreign languages, 
history, philosophy, statistics, &c., at the same time attend a course of 
the encyclopedia of law, a course of Roman law, and a course of 
political economy. Courses of religious instruction, and on the fine 
arts, are also frequented by all the classes of the law school. In the 
two last classes, philosophical studies are pursued, but the time devoted 


and inferior students, are four famous and renowned colleges or houses of court, 
called the Inner Temple, to which the first three houses of chancery appertain ; 
Gray’s Inn, to which the next two belong: Lincoln’s Inn, which enjoyeth of the 
last two but one ; and the Middle Temple, which hath only the last. Each of the 
houses of court consists of readers above twenty; of utter barristers above thrice so 
many, of young gentlemen, about the number of eight or nine score, who there 
spend there time in study of law, and in commmendable exercises fit for gentlemen ; 
the judges of the law and serjeants, being commonly above the number of twenty, 
are equally distinguished into two higher and more eminent houses, called Ser- 
jeant’s Inn ; all these are not far distant from one another, and altogether do make 
the most famous university for profession of law only, or of any one human science 
that is in the world. In which houses of court and chancery, the readings and 
other exercises of the laws, therein continually used, are most excellent and 
behoofful for attaining to the knowledge of these laws.” 
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to them is more limited. Historical studies are particularly attended 
to. Instruction is given in the second class in the Roman law, an: 
in the following branches of the national law ; constitutional law and 
the law of castes, administrative law, (central and provincial,) civil 
law, and criminal law. In this class also, the exercises of practical 
jurisprudence are commenced, In the last class, the pupils receive, in- 
struction in the law of seignorial jurisdictions, in procedure, in legal 
medicine, financial law, the law of police, administrative law, the pro- 
vincial laws of countries incorporated with Russia, and the German 
law. The principal objects of the labours of this last class is judicial 
practice ; it consists of young men who are to enter immediately upon 
the exercise of judicial functions.” 


In Prussia, the method pursued seems equally well adapted 
to the production of scientific lawyers. 


‘* For persons who intend to become either clergymen or teachers 
it is only necessary that they should bring from the gymnasium or 
public school, a certificate of having obtained the third degree of merit ; 
but for lawyers, persons that intend to devote themselves to the legal 
career, it is necessary that they should have No. 2, and this exami- 
nation, which is to inquire whether they be ripe for attendance on the 
university, is of a very extensive nature. I should say that it was 
fully equal to the examination in the second under graduate year at an 
English university, embracing a very extensive course of classics and 
a certificate that you are in a position to write Latin free from all 
grammatical mistakes ; when the pupil enters the university, there is 
a preliminary examination, of a rather cursory nature, as it is con- 
sidered that this certificate is sufficient warranty for his reception. 

* Naturrecht, or the philosophy of jurisprudence in the abstract, 
takes four hours per week, two hours each day. The lectures are two 
hours consecutively, whilst on most other subjects they are but one 
hour, on the ground of their being more involved ; that the subject is 
one requiring complete elucidation at the time. The subject has so 
many branches, that you must deal with those branches at the time, 
otherwise you lose very much by taking up the thing in piece-meal. 

“* The lectures are divided over three years. After the expiration 
of three years at any of the universities, one half-year of which must 
have been at a Prussian university, the student sends in his certificate 
of assiduity and attendance at some superior law tribunal, with an ap- 
plication to be admitted to practise at that tribunal, after an examina- 
tion as to his legal acquirements. If the certificate be found satisfac- 
tory, the president of the tribunal directs a commission, consisting of 
two examiners, to issue, and then the student is examined in the 
principies of Roman law, and abstract questions of law in general, 
the leading principles on which a criminal code should be founded ; in 
short, the general philosophy of jurisprudence. No very minute in- 
quisition into his knowledge of practical details is atthis stage required ; 
this examination is ofa rather superficial character ; shouldhe, however, 
be found competent, he is then appointed auscultator, and received 
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into the tribunal in this capacity. He must serve for one year and 
gratuitously. Previously to his admission to this rank, he must 
bring a certificate from his parents or guardians that they are ready 
and willing to support him during the three or four, or it may be more 
preparatory years, previous to his passing what is called the state ex- 
amination, frem which time a certain moral responsibility for his pro- 
vision devolves upon the state. During this probationary year, he is 
placed in the different departments of the court, in the registry, in the 
book-keeping department, and so on, and must with the assistance of 
another, institute himself and conduct to an issue, two or three cases, 
occurring within the jurisdiction of, and requiring decision from this 
gericht, but he has the assistance of an elder counsellor ; they provide 
in that way a moral guarantee for at least tolerable accuracy of pro- 
cedure. ‘This is then submitted to the decision of the court itself. He 
is also sent to the untergericht, or inferior court, in order to learn the 
details of proceeding. ‘The whole course of education occupies 
generally seven years. He is, after a year elapses, at liberty to ap- 
ply to become a referendarius, when a second examination takes place 
of a more searching character as regards the peculiarly Prussian 
forms of procedure and law, and he is considered as being qualified 
for the discharge of any of the legal functions of an inferior character : 
he has still to pass what is called the state examination, for which he 
is not eligible until he has served two years as referendarius, and 
gratuitously at some superior court. The state examination is of ex- 
traordinary severity; filty per cent of those who attempt and those 
who have been moderately assiduous, fail. This examination can 
only be passed in Berlin, and before the permanent commission for 
that purpose. The inquiry embraces the most extensive course,not 
only of law, but of all branches of information that may be subse- 
quently required in the discharge of the executive duties of govern- 
ment, as the system of police, and the general principles of all the 
subjects connected with mining, woods and forests, trade, and statistics 
of population, The system necessarily insures competence in all the 
subordinates, 

« The course of study necessarily insures, to a considerable degree, 
the moral as well as the intellectual competence of the individuals em- 
ployed. No one class of persons in Germany enjoy a reputation for 
respectability in every way, in the same degree as the body of the 
legal profession. I believe that the reputation of the kammergericht, 
which is the highest judicial tribunal in Prussia, something analogous 
to our Court of Chancery, that it is the high reputation for indepen- 
dence, and the intelligence and knowledge of its members, that sus- 
tains Prussia at present, from any commotion.” 


In France, before the revolution, the teaching of law ap- 
pears to have been in the same neglected state it now is in 
England. But to the magic influence of the master spirit who 
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ruled her destinies in the early part of the present century, 
she is indebted at the same time, for a code of laws, probably 
unequalled by those of any other country, and for the thorough 
organization of a law school for the training of accomplished 
jurists. In the Paris Illustration for July, 1847, we find the fol- 
lowing spirited description of the school established by the 
[’mperor Napoleon. 

“In the law school of Paris, reorganized in March, 1804, two de- 
grees are conferred: those of Advocate and Doctor. For the first, 
three years study is requisite, for the last, four years, 

« The first year of the student, is devoted to the Institutes of the 
two first books of the Civil Code, and a course of introductory lectures 
on the study of law. In the second year, he continues the study of the 
Civil Code, and makes himself familiar with Criminal Legislation and 
Criminal law, In the third year, he completes the study of the Civil 
Code, the Commercial Code and administrative justice. 

“If the student aspires to the Doctor’s cap, during the fourth year 
he applies himself to the study of the law of nations, “the constitutional 
law ol France, and the history of the French and Roman laws, 

“The examinations are conducted by a committee of three or five 
professors, and the applicant must have undergone four examinations 
successfully, before he can become a licentiate,—one during the first,— 
one during the second,—and two in the third year of his course. ‘Three 
balls respectively, black, white and red, are used to mark the degree 
of success with which the applicant has undergone the ordeal. ‘I'he 
black ball rejects, the white admits, while the red implies that although 
permitted to pass, no particular credit has been attained by the student. 
If all the examinations have been marked by white balls, a distinction 
obtained by few, the student is excused from the labour of writing a 
thesis. For the preparation of this thesis, which involves the investi- 
gation of two questions selected by lot, one connected with the Roman 
law, and the other the law of France, six weeks are allowed ; at the 
expiration of which period, it must be publicly read before five pro- 
fessors, who may again examine the student not only on the subjects 
of his essay, but upon all the subjects embraced in his three years’ course, 
and reject him should he even at this late stage be found deficient.” 


Many of the smaller German states, comparatively insig- 
nificant as they are, possess law schools in which scientific 
legal education is imparted on the principle of the Prussian 
school, and in many of them, with almost equal success. 
Austria alone, of the Germanic body, seems heretofore to have 
neglected this important matter, but as a commission has been 
lately appointed in that country to consider various plans of 
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reform which have been suggested, it is probable that she will 
soon be upon a footing with her neighbours.* 

In our own country, although the means of obtaining a legal 
education not greatly inferior to that of Germany and France, 
are to be found in at least one law school,t the great mass of 
professional men receive even less preliminary training than 
the English barrister. The greater number of those among 
us who study law, bring to that study minds far less cultiva- 
ted, than is the practice in England: it is a lamentable fact 
that as a body, the profession in this country is even more 
ignorant than in that. Few men study law in Great Britain 
who do not belong to what is called the educated class; here 
it is but necessary to look around us, to find members of the 
bar, who appear scarcely fit to compete, in a rudimental 
knowledge of even their native tongue, with the pupils in the 
lowest form of a grammar school. 

Shall we then, who have ever been foremost in the great 
race of intellectual advancement, lag behind the rest of the 
civilized world, on this important question of an educated bar, 
and its necessary consequence, an accomplished bench? The 
subject, we are aware, is one fraught with much embarrass- 
ment, owing to our peculiar form of government, involving, so 
far as judicial legislation is concerned, a number of indepen- 
dent republics. Concert of action among these, must of course 
be diilicult, but the difficulty is not insurmountable; and cer- 
tainly the great benefit that would accrue to the community 
from so important a reformation as the elevation of the pro- 
fessional character, is well worth an effort. 

In his generation, the lawyer in this country possesses vast in- 
fluence. To the legal profession, above all others, is confided the 
sacred trust of its country’s welfare. Every endeavour, then, 
should be made to elevate the standard of a profession called 
to the performance of such high destinies. While, however, 


* See letter of Henry Wheaton to Francis Markoe, on German law schools. 
Nat. Int., Nov. 28, 1846. 

+ The Cambridge Law School. Several other law schools of a high character 
have also been established, as the Yale College Law School, and the Law School of 
the College of New Jersey. 
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all the civilized world but ourselves seem fully alive to the 
importance of the subject, with one or two honourable excep- 
tions, no effort has been made in the United States to afford 
to the law student a liberal education, and throughout the 
length and breadth of this mighty republic, no more is requisite 
for admission to the ranks, of the most learned of professions, 
than the imperfect knowledge of a few elementary principles 
and unappreciated technicalities. 


JAMES KING AND JOHN WARD, v. THE TUSCUMBIA, COURT- 
LAND AND DECATUR RAIL-ROAD COMPANY, THE 
BRANCH BANK AT DECATUR, AND OTHERS. 


District Court of the United States for the Northern District of 
Alabama, at Huntsville. November Term, 1846. 


(1.) A rail-road company, which by their charter was authorized “to borrow 
money, contract debts, and be contracted with upon the credit of the stock thereof, 
and to pledge personal or real estate for the payment of their debts,” in order to se- 
cure the repayment of certain sums borrowed, gave bonds, in which they pledge 
“all their estate, both real and personal, their road, their stock and profits; held, 
that these bonds were to be considered as mortgages, and governed by the laws ap- 
plicable to mortgages ; that as between the holders of the bonds and the rail-road 
company the lien is not lost, if the bonds remain unrecorded, and that the same 
rule exists in regard to creditors or subsequent purchasers, with notice. 

(2.) Where a rail-road company had assigned its property to A. B., in trust for 
certain creditors, and the deed of trust had been regularly recorded, it was held, 
that a sale under an execution, on judgments obtained subsequently to the execution 
and recording of the trust deed, passed no title to any portion of the property so as- 
signed. 

“(3.) The interest of the grantor in a trust deed is not such an interest as can be 
sold under execution. Jt is a mere contingent and reversionary interest, and not lia- 
ble to levy and sale under an execution. The case of Williams & Battle v. Jones, 2 
Alabama Rep. 318, reviewed and overruled. 

(4.) All property in the hands of the rail-road company at the time when the 
bonds were given, as well as all property purchased with the proceeds of such bonds 
and in the possession of the rail-road company at the time of the decree, were held 
liable to satisfy the holders of the bonds. 

(5.) Although a court of equity in one state may decree a conveyance of land 
in another state, and may enforce such decree by process against the defendant ; 
yet neither such decree, nor any conveyance under it, unless made by the person 
in whom the title is vested, can operate beyond the jurisdiction of the court. 

(6.) Whether where a number of bonds are secured by a single mortgage, and a 
portion of the bondholders are complainants in equity, the court can compel the 
appearance of the rest, in order that they may participate in the benefits of a fore- 
closure, or be made co-defendants. Query? 


The rail-road company borrowed in 1833 of the complain- 
ants, ninety-six thousand dollars, and gave their bonds for the 
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repayment of the same, each in the sum of one thousand dol- 
lars, payable in the year 1848, but the interest to be paid semi- 
annually at the Phoenix bank in New York. In their bonds 
they pledge “all their estate, both real and personal, their 
road, their stock, and profits,” for the payment of the interest 
semi-annually, and for the redemption of the principal sum 
borrowed. Ata subsequent period, the rail-road company be- 
came largely indebted to the Decatur bank, and executed to 
S. O. Nelson, a trust deed of all their property, except one lot, 
to secure the payment of the debt due to that bank. 

The bonds to the complainants were not recorded in Ala- 
bama, but evidence was introduced to show that the Decatur 
Bank had, at the time of the execution of the trust deed, notice 
of the bonds, and of the pledge of the property therein contained. 
Subsequently to the execution of the trust deed, judgments 
were obtained against the rail-road company by sundry indi- 
viduals, and a portion of the property conveyed. by the trust 
deed was sold at sheriff’s sale. The trust deed was duly re- 
corded according to the laws of Alabama. Some of the land 
pledged by the rail-road company lie in the state of Mis- 
sissippi. There are other holders of bonds, issued by the 
rail-road company, who are not parties to this suit. The 
interest upon most of the bonds has not been paid since 1839, 
and upon none of them since 1840. 

The opinion of the Court was delivered by 

Crawrorp, J.—The questions which arise in this case are 
the following :— 

Can the bonds of the rail-road company be considered mort- 


gages? 
If they be mortgages, can the complainants foreclose against 
the Decatur bank ? . 


Can they foreclose against the purchasers at sheriff's sale ? 

Can they foreclose as to the lands which lie in the state of 
Mississippi ? 

Can the Court call the other bond holders before it, in order 
that they may participate in the benefits of a foreclosure, or be 
made parties defendants ? 

These questions will each be considered and determined. 
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By the third section of the charter of incorporation, the rail- 
road company are authorized “to borrow money, contract 
debts, and be contracted with upon the credit of the stock 
thereof, and to pledge personal or real estate for the payment 
of their debts.” The lien given by the company upon their 
real and personal property and stock, is in the words of the 
act of incorporation, and is therefore, not only legal, but effec- 
tive. An instrument under seal, creating a lien upon property, 
and intended as a security for the payment of money, whether 
it be conditional or absolute, or whatever its form, is a mort- 
gage. The bonds issued by the company are under the seal of 
the corporation, contain a promise to repay borrowed money, 
and also give a lien upon property. Mortgages are estates 
holden in pledge—in dead pledge. “ Mortuum vadium, a dead 
pledge or mortgage, is where a man borrows money of ano- 
ther, and grants him an estate in pledge.” The legislature in 
giving power to the rail-road company to borrow money and 
give security for its repayment, use words appropriate to a 
mortgage. The bonds given in pursuance of the act, are 
therefore mortgages, and must be governed by the laws which 
govern mortgages. Between the holders of these bonds and 
the rail-road company, the lien created by the bond is not lost, 
if they be not recorded; and the lien is preserved against any 
purchaser of the mortgaged property, with notice of the lien. 
By an act of the legislature of Alabama, passed in 1828, Clay’s 
Digest, 255, it is provided that “all deeds and conveyances of 
personal property in trust to secure any debt or debts, shall be 
recorded in the office of the clerk of the County Court of the 
county wherein the person making such deed or conveyance 
shall reside, within thirty days, or the same shall be void 
against creditors and subsequent purchasers, without notice.” 
And if the conveyance be of real estate, it must be recorded 
in sixty days. The Supreme Court of Alabama has decided 
that this act includes mortgages as well as trust deeds, Magee 
v. Carpenter, 4 Ala. Rep. 469. It will thus be seen that by 
the express words of the act, a trust deed and also a mortgage 
unrecorded, is valid against a creditor or subsequent purchaser, 
with notice. 
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The Decatur Bank I consider a purchaser, with notice of 
the prior lien of the complainants. The testimony of Benjamin 
Sherrod, James Fenner, 8. O. Nelson, and the circumstances 
of the case, prove to my mind, that the bank had notice of the 
lien created in favour of the holders of the bonds, at the time 
of the execution of the deed of trust for its benefit, The com- 
plainants therefore, as holders of the bonds, have a right 
against the bank to foreclose the mortgages, and to have the 
mortgaged property applied to the payment of the interest of 
their debt, in pursuance of the contract made by the rail-road 
company, and set forth in their bonds. 

Have they this right in regard to the property purchased at 
sheriff’s sale by Gorman, Pierce and others? At the time of 
the sale of this property by the sheriff, it had been conveyed 
by the rail-road company to S. O. Nelson, in trust, to secure a 
large debt due from it to the Decatur bank, and no estate re- 
mained in the rail-road company, except an equity of redemp- 
tion, or an equitable interest created by the trust deed. The 
legal estate being in Nelson, it is not possible that any other 
than an equitable interest should remain in the rail-road com- 
pany. By a statute of the state of Alabama, it is provided, 
that “ the equitable title or claim to land or other real estate, 
shall hereafter be liable to the payment of debts by suit in chan- 
cery, and not otherwise,” Clay’s Dig. 350. This is the law inde- 
pendently of any statutory provision. In New York it has been 
holden, that a resulting trust is a legal estate, or that it will be 
so regarded, so far as to prevent the trustee from recovering 
the possession against the cestui que trust. The Supreme 
Court of the United States, in the case of Watkins v. Hollman 
et als. 16 Peters, 57, say, “ This doctrine (that a resulting 
trust should be considered a legal estate) seems to have been 
sanctioned to some extent in New York in the cases of Foot 
and Litchfield v. Cobrin and others, 3 Johns. Rep. 216; Jackson 
ex dem. Benson v. Matodorf et als. 11 Johns. Rep. 91; and 
Jackson ex dem. Sulye v. Marx, 16 Johns. 107. These de- 
cisions may have been influenced somewhat by the statute 
concerning uses in that state, which subjects the estate of the 
cestui que trust to execution.” The court also say, that this 
doctrine was countenanced by Lord Mansfield, and that “ it is 
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known that that great judge had a strong leaning to the prin- 
ciples of equity in trials at common law.” This equitable 
doctrine in a court of law was overruled in the case of Doe 
on the demise of Hobden v. Staple, 2 Term Rep. 684. Lord 
Kenyon says, “is it possible for a court of law to enter into 
the discussion of such nice points of equity? We have no 
such authority. Sitting in this court, we must look to the 
record, and see whether a legal title is conveyed to the 
party claiming under these instruments.” 

In the case of Doe on the demise of Shewn v. Wroot and 
others, 5 East. Rep. 132, Lord Ellenborough said, “we can 
only look to the legal estate, and that is clearly not in the de- 
visees, but in the heir of the surrenderer; and if the devisees 
have an equitable interest, they must claim it elsewhere and 
not in a court of law. For as to the doctrine that the legal 
estate cannot be set up at law by a trustee against his cestui 
que trust, that has been long repudiated.” After quoting the 
above authority, the Supreme Court of the United States add, 
“and this is the settled doctrine in England on this subject, 
and with few exceptions in this country.” In the States where 
no courts of chancery are established, courts of law in giving 
relief, of necessity, trench upon an equitable jurisdiction. 

The Supreme Court of Alabama have followed the decisions 
in New York, and have thus far, according to the above ex- 
tract from the opinion of the Supreme Court of the United 
States in the case of Watkins v. Hollman and others, departed 
from the common law, which is in this state, when unaltered 
by statute, the law of the land. The statute of this State, 
which authorized the sale of an equitable interest in lands, was 
repealed in 1820, and it was provided by statute, that the 
equitable title to lands shall not be subjected to the payment 
of debts except by suit in chancery. In the case of William 
and Battle v. Jones, 2 Ala. Rep. 319, the Supreme Court of 
this State, say, “ if this question (whether the equitable interest 
of the maker of a deed of trust could be sold under execution,) 
was presented to this Court for the first time, considering the 
amount of property thus held, and the embarrassing effects 
which must result from a sale under such circumstances, we 
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should hesitate long before we gave it our sanction. The most 
obvious effects, are the sacrifice which must attend the sales 
of property, to which only an imperfect title can be conveyed 
by the sheriff, the value of which, it may be difficult to ascer- 
tain, and the danger to which the mortgagee or the person 
beneficially interested is exposed, by the property being sold 
to different persons, and carried to different parts of the State, 
not to mention the difficulties which would attend a redemption 
of the property from the same causes.” The evil of the prac- 
tice which prevails in the State courts, is thus forcibly depicted 
by the Supreme Court, and are sufficient to prevent this Court 
from pursuing a course of decision, which leads to such em- 
barrassing results ; and more especially as I believe it to be in 
opposition to the common law, and also to a statute of the 
State. 

But the decisions of the Supreme Court of Alabama in the 
cases of McGregor and Darling v. Hall, and of Perkins and 
Elliott v. Mayfield, referred to by the Supreme Court as autho- 
rizing, or rather constraining the decision, that the interest of 
the maker of a trust deed can be sold under an execution, do 
not, according to my view of them, warrant the conclusion to 
which the Court came in the case of Williams and Battle v. 
Jones. “In the first of those cases, the court decided, that the 
interest of a mortgagor was a legal estate, and as such, could 
be sold under an execution. The interests of a mortgagor and 
a grantor in a trust deed, in the property mortgaged in the one 
case and conveyed in the other, are very dissimilar, and the 
difference between them is clearly pointed out by the Chan- 
cellor of Mississippi in 1 Freeman’s Rep. 109. The Chancel- 
lor says, “the interest of a grantor in a deed of trust, is not 
analogous to the interest of a mortgagor, and is not the subject 
of lien or execution at law. Here was an absolute convey- 
ance in trust for the payment of debts. It bears no analogy 
to a mortgage, see 1 Powell on Mortgages, p. 10, note. The 
grantor has but a contingent, reversionary interest. The trus- 
tee holds the land in trust, first for the payment of debts, and 
secondly, for the benefit of the grantor, if any thing should be 
left after the payment of debts. See Dunn v. Dodd, 1 Johns. 
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Cas. 160. This is not such an interest in the grantor as is the 
subject of levy and sale at common law; a judgment at law is 
not a lien upon equitable interesis in land; 1 Johns. Ch. Rep. 
52, 17 Johnson, 350. The interest of a cestui que trust in real 
estate cannot be sold on an execution, unless when the trustee 
holds the title as a naked, simple trust, and the whole beneficial 
interest is in the cestui que trust. Ontario Bank v. Root, 3 
Paige, 478. 

In the case of Perkins and Elliot v. Mayfield, the sole ques- 
tion as stated by the court, which was then before it, was 
whether “a mere equity unaccompanied by possession can be 
reached by execution.” This question was decided in the 
negative ; if any thing more was decided by the court, it was 
extra-judicial, and not binding upon that or any other court. 
But in looking into the case, I find that all the judicial decis- 
ions cited by the court, sustain the doctrine that an equitable. 
interest cannot be sold under an execution, and the court, al- 
though they say several times that they do not mean to over- 
rule the decision in the case of M‘Gregor and Darling v. Hall, 
yet certainly give to it no confirmation ; and the adjudications 
referred to by them, clearly show that it was founded in error. 

In the case of Williams and Battle v. Jones, 2 Alabama Rep. 
318, the court says, “in the case of Perkins and Elliot ®. May- 
field, 5 Porter, 182, the precise question here raised, was de- 
termined by this court, in which it was held, that a mere 
equity, unaccompained by the possession of the property, could 
not be sold by execution, but that the equity of the maker of a 
deed of trust, accompanied by possession, could be thus sold.” 
The court in this statement has clearly fallen into an error. 
In the case of Perkins and Elliot v. Mayfield, the question was 
whether the interest of a mortgagor could be sold under an 
execution; and in the case of Williams and Battle v. Jones, the 
question was whether the interest of the grantor in a trust 
deed, could be sold under an execution. It is but necessary to 
refer to the opinion of the Chancellor of Mississippi already quo- 
ted, and to the authoriies referred to by him, to show the great 
difference between the interests of a mortg»gor and the inter- 
ests of a grantor in a trust deed. They are totally dissimilar. 
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Some courts hold that the interest of a mortgagor is a legal 
estate, and liable to be sold under an execution. No court ex- 
cept the Supreme Court of Alabama, so far as I have been 
able to ascertain, has holden that the interest of a grantor in a 
trust deed can be sold under an execution. That interest is 
contingent and reversionary, and of course not liable to a levy 
and sale under an execution. In fact it would be difficult to 
find it, for it has no present existence. 

From a statement of the facts of the case of Perkins and 
Elliot v. Mayfield, made by the reporter, it appears that the 
slaves levied upon, had been mortgaged by the defendant in 
execution to Perkins and Elliot, to secure them against a con- 
tingent liability, with a power of sale in case of their liability 
becoming absolute. The power of sale did not convert the in- 
strument from a mortgage into a trust deed. It was, notwith- 
standing the power of sale, a mortgage, and a sale made by 
the mortgagee, without the intervention of a court of equity, 
independently of any statutory provisions is void ; see 1 Rand. 
Rep. 306; 3 Leigh’s Rep. 654; 1 Freeman’s Miss. Rep. 42. 
So that this case was not analogous to the case of Williams 
and Battle v. Jones, and did not justify the court in holding 
that the interest of the maker of a trust deed could be sold 
under an execution. The first decision by the Supreme Court 
of Alabama, that such interest could be sold under an execu- 
tion was made in that case, and it was also in that case, that 
they lament the evils, which flow from such a course of decis- 
ion. It may be remarked too, that the court referred to no 
decision, except their own, to gustain the position, that the in- 
terest of a grantor in a trust deed could be sold under execu- 
tion. 

But it has been directly decided by the Supreme Court of 
the United States, that the interest of a mortgagor in the mort- 
gaged premises, and a fortiori, that the interest of a grantor in 
a trust deed, cannot be sold under an execution. In the case 
of Van Ness v. Hyatt, 13 Peters Rep., they say, “ the only in- 
terest which the appellant can claim in the property in ques- 
tion, is derived from the levy by the officer under his execu- 
tion, and the purchase made by him at the sale under that 
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execution, of whatever right, title and claim, Shields had in 
the property. Now it must be borne in mind, that not only 
before the sale, but even before the levy, Shields had mortgaged 
the lot to Franks, and consequently, his right was only an 
equity of redemption. Was this such a right or interest as 
that a fieri facias could be levied upon it? The principle of the 
common law undoubtedly is, that no property but that in which 
the debtor has a legal title, is liable to be taken by execution, 
and accordingly it is well settled in the English courts, that an 
equitable interest is not liable to an execution.” And the 
court cite as authorities, 1 Vesey, Jr. 431; 8 East, 467 ; and 5 
Bos. & Pull. 461. This decision of the Supreme Court of the 
United States will, of course, govern this Court, and under its 
influence it must decide, that after the execution of the trust 
deed by the rail-road company for the purpose of securing the 
Decatur bank, no estate remained in the rail-road company 
which could be sold under execution, and that Gorman and 
Pierce and others, by their purchase at sheriffs sale, of a 
portion of the property, acquired no title to it, and that their 
claims present no obstacle to the foreclosure, which the com- 
plainants seek. 

The property which the rail-road company had in its posses- 
sion at the date of their bonds or mortgages, and also other 
property acquired with, or received in ‘exchange for it, and I 
think also, the property purchased with the money derived 
from the sale of the bonds, now in possession of the rail-road 
company, are liable to satisfy the demands of the complainants. 
In the case of Oliver and Williams and others, against Robert 
Piatt, 3 Howard’s Reports, 333, the Supreme Court hold, that 
“in cases of trusts, where the trustee has violated his trust by an 
illegal conversion of the trust property, the cestui que trust has 
a right to follow the property into whosesoever hands he may 
find it, not being a bona fide purchaser for a valuable consider- 
ation, without notice.” 

«« When a trustee has, in violation of his trust, invested the 
trust property, the cestui que trust has his option either to hold 
the substituted property liable to the original trust, or to hold 
the trustee himself liable for the breach of trust.” 
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Can this court decree a foreclosure and sale of the land 
upon which the complainants allege, they have a lien, but 
which lies in the State of Mississippi ? 

This question has been fully answered by the Supreme 
Court of the United States in the case of Watkins v. Hollman, 
et al. 16 Peters, 25. The Supreme Court say, “a court of 
chancery acting in personam, may well decree a conveyance 
of land in any other State, and may enforce their decree by 
process against the defendant, But neither the decree itself, 
nor any conveyance under it, except by the person in whom 
the title is vested, can operate beyond the jurisdiction of the 
court.” This decision of the Supreme Court is decisive of the 
question now before this Court. This Court might, in a proper 
case, compel the rail-road company to convey to the com- 
plainants, but it can make no decree which shall operate di- 
rectly upon the land. It consequently cannot decree a fore- 
closure, nor a sale of the land lying in Mississippi, in default 
of payment of the interest now due to the complainants. I am 
not aware of any process by which the other bond holders can 
be called before the Court, and viewing the complainants as 
mortgagees, I do not deem it absolutely necessary that the 
other mortgagees should be before the court, in order toa 
foreclosure. Whatever rights other mortgagees, holding mort- 
gages of the same date, may have, will be protected by law, 
notwithstanding the foreclosure. 

It is, according to the foregoing opinion ordered, adjudged 
and decreed, that all the real and personal estate of the rail- 
road company, their road, the profits and stock belonging to 
the said rail-road company on the first day of October, 1838, 
the date of the said bonds or mortgages, and the property 
which has been acquired with, or in lieu of the said real and 
personal property, road, profits and stock, and which are now 
in the possession of the said rail-road company, or in the 
possession of the other defendants with notice of the lien of the 
said complainants, except the lands which lie in the State of 
Mississippi, be and the same are hereby declared liable to pay 
the interest on the bonds, holden by the complainants, and 
ultimately for the redemption of the said bonds; and it is 
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ordered, that it be referred to the master to ascertain what 
property is thus liable, and also to ascertain the amount of 
interest now due on said bonds, and to report to this court in 
order to a final decree; and that the master have power to re- 
quire the production of books and papers necessary to ascer- 
tain the property of the said rail-road company, and to examine 
witnesses touching the same, and also concerning any matter 
referred. 


SETH W. FOWLE, A CITIZEN OF MASSACHUSETTS, v. WILLIAM 
W. SPEAR, A CITIZEN OF PENNSYLVANIA. 


In the Circuit Court of the United States for the Eastern District 
of Pennsylvania, November, 1847. In Equity. 


(1.) A court of equity will not, in a contest between persons who profess to be 
manufacturers of guack medicines, interfere to protect the use of trade marks, by 
injunction. 

(2.) A complainant, whose business is imposition, cannot invoke the aid of equity 
against a piracy of his trade-marks. 


This was an application for an injunction, upon notice given 
to the defendant, to restrain him from using wrappers, labels 
and bottles resembling those used by the complainant in his 
business of selling ‘“‘ Wistar’s Balsam of Wild Cherry.” 

The bill, filed November 17th, 1847, stated that Lewis 
Williams in 1844, was proprietor and possessor of the original 
receipt for preparing and compounding a certain valuable 
medicine invented by Dr. Henry Wistar of Virginia, called 
“ Wistar’s Balsam of Wild Cherry,” and that the said Williams 
prepared the same, and sold it in Philadelphia, and all the 
principal cities in the United States, with great profit and ad- 
vantage ; that about the 20th of May, 1844, Williams transfer- 
red to Isaae Butts of New York and his assignees, the sole and 
exclusive right to manufacture and sell the said medicine in 
various states and places, including all the eastern part of 
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Pennsylvania, which right Butts, on the 1st of March, 1845, 
conveyed to complainant, together with all the apparatus and 
appurtenances used in manufacturing the medicine, and all 
stereotype plates, pamphlets and bottle moulds used in vend- 
ing the same. The bill contained, as part of it, the advertise- 
ments, wrappers and labels, used in advertising the medicine 
by Fowle, and a bottle filled with the medicine, and stamped 
with the words, “ Wistar’s Balsam of Wild Cherry. Philadel- 
phia, I. B.,” was deposited with the bill, and referred to in it 
as an exhibit. The bill then further alleged, that the defendant, 
for the purpose of selling some composition which he called 
“ The original Dr. Wistar’s Balsam of Wild Cherry,” and in- 
ducing persons to purchase the same as complainant’s medi- 
cine, had caused to be manufactured bottles, which exactly 
resembled in size and shape those used by complainant, and 
caused the same inscription to be stamped thereon, except 
two letters “I. B.,” for which defendant substituted “ W. & 
Co.,” but which, as was done by, complainant, defendant 
covered with the label he used, and also used wrappers, 
and labels substantially the same as complainant’s. The 
wrappers, advertisements and label, used by the defendant 
formed part of complainant’s bill, and one of the bottles 
used by defendant was deposited with the bill, and referred to 
therein as an exhibit. The facts and allegations set forth in 
the bill were supported by the complainant’s special affidavit 
thereto, and the affidavits of three other persons were filed in 
support of certain of the material facts and allegations thereof. 
A motion was made for an injunction upon the filing of the 
bill, and notice given to the defendant, who appeared to 
oppose it, but no answer was filed, or any affidavits read on 
his part. 

Incranam for complainant, in support of the motion for an 
injunction. This case being heard upon the bill and affidavits 
produced by complainant, the only question is, as to the relief 
afforded by the law. The application is to restrain the use by 
the defendant of the complainant’s trade marks, upon the well 
known principles which courts of law and equity both enforce. 
The principle of protection is, that every man has a right to 
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the means of distinguishing his own property from that of 
another. Blofeld v. Payne, 4 Barn. & Adol. 401, where it was 
decided that though you sell your own goods, you cannot use a 
wrapper resembling that of another person, and thus represent 
them as his; and this principle has been applied to a case 
where no mistake could have been made by a_ purchaser. 
Lewis v. Langdon, 7 Sim. Rep. 421. 

Kane, J.—Is there any case in which a court of equity has 
interfered to protect a quack medicine ? 

Incranam. The bill alleges that this is “a valuable medi- 
cine,” and that is uncontradicted, besides it is not very easy to 
understand what is meant by a quack medicine, and what is 
meant by a quack, is still harder to define. 

Kane, J.—In a late trial for libel in this city, it seemed to 
be the result of the understanding of the most eminent of the 
faculty who were examined, that a quack meant a practitioner 
who prescribed or recommended a secret medicine. 

Incranam. That is very intelligible certainly, and of easy 
application, for unless I am greatly mistaken, the names of the 
most eminent of the faculty are to be found to certificates re- 
commending Swaim’s Panacea; but the answer to the sugges- 
tion is, that if the plaintiff has no right to the claim he makes 
and appellation he assumes, another person cannot use his 
own name, if it be the same as plaintiff’s, in such a way as to 
produce an eventual deception, Sykes v. Sykes, 3 Barn. & 
Cresw. 541; Croft v. Day, 7 Beavan, 84; Hine v. Lart, stated 
2 Sandf. Chan. Rep. 600. Damages are recovered at law in 
such cases, Southern v. How, Poph. Rep. 144, and equity in- 
terferes by injunction. Dollond v. Bell, Harris v. Callaghan, 
Rolls. 1825, and Patridge v. Fatman, Circuit Court of Pennsyl- 
vania, May 1847, were cited, and also the case of Tom Pouce 
or General Tom Thumb, in the “ Tribunal de Commerce,” at 
Paris, May 1845, Stratton v. Roqueplan, in which Roqueplan 
was enjoined from using and announcing in playbills or pla- 
cards, that one Duhamel would appear in the character of 
Tom Pouce; which name had become the property of young 
Stratton, and therefore no one else could use it. These cases 
were cited from newspaper reports. Goutv. Aleplogu, 6 Beav. 
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Rep. 69, n. Coats v. Holbrook, Taylor v. Carpenter, 2 Sandf. 
Chan. Rep. 586, 603, were also cited and commented on, and 
also 2 Keen’s Chan. Rep. 213, and 2 Man. & Grainger’s Rep. 
385. It is not at all material that the acts complained should 
have been knowingly done, Millington v. Fox, 3 Mylne & 
Craig, 338, which case, for the process was secret there, and 
Croft v. Day, decided the very point presented for adjudica- 
tion, the resemblance “ being sufficient to mislead the ordinary 
run of purchasers.” 

Goopman (and Guittou was with him) resisted the motion. 
This claim to protection of mere names is of recent origin, 
and may be traced to the protection afforded in England to 
persons who have served apprenticeships before they are per- 
mitted to work at a trade. It will not be extended here so as 
to protect a useless compound, by protecting the shape of bot- 
tles, and any designation that may be used to sell articles not 
clearly of a useful nature; and that is the answer to Croft v. Day, 
for there is no allegation, that Day & Martin’s blacking itself is 
protected by a patent. The case in Popham is clearly on that 
ground; and Lord Harpwicke’s determination not to protect a 
complainant in the exclusive use of the stamp of the “ Great 
Mogul” on packs of cards, any more than he would prevent 
“one innkeeper from setting up the same sign with another,” 
2 Atk. Rep. 485, proceeded upon the same principle. The 
spirit of our patent laws is on the same principle; it must 
be for some “useful” invention; and in England the doc- 
trine has been applied in practice to publications not deem- 
ed of a meritorious character, the piracy of which will not 
be interfered with by injunction. The cases of the Walcot v. 
Walker, 7 Ves. 1, and Southey v. Sherwood, 2 Meriv. 438, 
illustrate the course of courts of equity; and the case of Pidding 
v. How, 8 Sim. Rep. 477, is conclusive that, in this stage of the 
cause, such a court will not interfere, any more than it will in 
any doubtful case, 3 Paige Chan. Rep. 214. In addition to 
the cases referred to by the complainants, Eden on Injunction, 
70; Drewry on Injunction, 235, and Cannon v. Jones, 2 Ves. 
& Beames, 218; Daniels’ Chan. Practice, p. 1869-70, (Boston 
edition, 1846,) and 3 Dougl. Rep. 293 were cited, as also 
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Snowden v. Noah, Hopk. Chan. Rep. 347. Besides, another 
ground of uncertainty in this case arises from the Act of 
Assembly of March 3, 1847, Pamph. Laws, 198, in relation to 
“false stamps and labels.” It is not clear that the answers to 
some of the interrogatories of this bill might not involve the 
defendant in a prosecution under that act; and the same ground 
upon which he could demur to any matter of that kind, will be 
his protection from an injunction till answer, if the Court have 
any doubt, whether he is bound to answer at all, derived from 
the bill itself. 

Kane, J. I have considered the application for an interlo- 
cutory injunction in this case, and have come to the conclusion 
that it must be refused. 

The bill sets forth in substance, that the complainant is the 
manufacturer of a secret medicine, which he calls, “ Dr. Wis- 
tar’s Balsam of Wild Cherry,” and that he sells it in bottles of 
a peculiar form, enclosed in wrappers, which bear certain de- 
vices and directions. On one of these wrappers, which is 
made part of the bill, the Balsam is described as “a valuable 
family medicine for consumption of the lungs, coughs, colds, 
asthmas, bronchitis, croup, whooping-cough, difficulty of 
breathing, pains in the side or breast, liver complaints, &c.,” 
to which another paper, also among the exhibits, adds, “ in- 
fluenza, hoarseness, pains, or soreness of the chest, &c.”” The 
bill then charges, that the defendant has fabricated a different 
medicine, and is selling it in bottles of the same form, bearing 
almost the same title, and enclosed in wrappers, which pro- 
claim in the same words exactly, the same virtues for the 
spurious, as are asserted by the complainant for the genuine 
balsam. The defendant has not answered, nor filed any re- 
sponsive affidavit. 

J should most anxiously avoid every appearance of discour- 
tesy towards parties who have beenso honourably represented 
before me, but speaking from the record, this is plainly a 
contest, real or simulated,—and whether it be one or the 
other, neither the highly respectable counsel, nor the Court can 
know,—between the vendors of a quack medicine, the elements 
and action of which, are not disclosed in evidence. For aught 
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that appears, it may be innocent enough ; but though “ valuable” 
as it is sworn to be, to tha party who compounds and sells it, 
it is readily conceivable, that to him who buys and takes it, it 
may be far otherwise. 

It is not the office of chancery to intervene by its summary 
process in controversies like this; “ on nostrum tantas compo- 
nere,” looking at the incongruous groupe of diseases, for which 
the Balsam prescribes itself to public credulity, I must apply 
the principle of the Vice Chancellor’s decision in Pidding v. 
How, 8 Sim. 477, that a complainant, whose business is im- 
position, cannot invoke the aid of equity against a piracy of 
his trade-mark. The only remedy in such a case is at law.— 
Motion dismissed. 


——— 


TRUSTEES OF ST. MICHAEL’S CHURCH v. THE COUNTY OF 
PHILADELPHIA. 


Supreme Court of Pennsylvania, Nisi Prius, December, 1847. 
Before Mr. Justice Rocers. 

(1.) The words person or persons, as used in the Act of Assembly of May 31, 
1841, include as well, corporations for religious purposes, as individuals. 

2.) Upon knowledge of an intention to attack or destroy his property, it is the 
duty of the plaintiff or of his agent duly constituted for that purpose, if sufficient time 
intervenes, to give notice to an officer designated in the Act ; and such notice must 
be in writing. Wherever notice is required under a statute, written notice is to be 
understood. 

(2.) Mere apprehension of an attack, is not sufficient to deprive the plaintiff of 
the benefits of the statute; knowledge of a contemplated attack must be brought 
home to him, and it must also be proved, that a sufficient time elapsed to permit 
notice to be given to the proper officer. 

(4.) The measure of damages is the value of the property destroyed, to which it 
would be proper for the jury to add interest from the time of destruction. 

This was an action brought against the County under the 
Act of Assembly of the 31st May, 1841, to recover damages 
for the destruction of a church and dwelling house, with the 
property therein, bya mobon the afternoon of May the 7th, 1844. 

The evidence showed, that during the great riots which pre- 
vailed in the District of Kensington in the early part of May, 
1844, the sheriff had called out the military to protect the lives 
and property of the citizens; that on the morning of the 7th of 
May, a battalion had been posted in St. Michael’s Church near 
the corner of Jefferson and Second streets, to protect that 
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Church and the adjacent parsonage ; that in the course of the 
day the military were ordered to another point by the mili- 
tary superior of the officer in command, and that in about half 
an hour afterwards the Church and parsonage were burnt. 

Evidence was also given to show that the sheriff had been 
verbally notified of the danger of the Church, and had been 
called on to protect it from violence, but it was not shown that 
the person by whom the notice had been given was cither one 
of the trustees, or an agent of the trustees duly constituted for 
that purpose. 

The defendants offered to prove, that on Monday, the 6th of 
May, a number of persons, including three of the trustees, were 
in the church with fire-arms ; that during that evening a portion 
of them marched down Second street more than a square from 
the Church, and fired upon some people there, killing two of them; 
that this illegal and improper conduct was the cause of the 
property being destroyed by the mob, if it was so destroyed, 
of which defendants alleged there was no proof. This offer 
was refused by the Court on the ground, that even if the fact 
were that some of the trustees constituted a part of such a body 
of men, their illegal acts would not be permitted to compromise 
the interests of the other corporators who were absent. 

The defendants then offered to prove, that on Tuesday and 
Wednesday, anterior to the burning of the Church, notice was 
given to two of the trustees, or they had knowledge of an inten- 
tion to destroy the property. This evidence was objected to, and 
excluded, because the knowledge was not had by, or notice given 
to, the corporation orthe trustees, in their corporate capacity.* 

The plaintiffs claimed $29,631 07 with interest, and offered 
evidence to prove that sum to be the value of the Church and 
parsonage with their contents, when they were destroyed. 

The jury were addressed by Mr. Porter, Mr. Guittov, and 
Mr. Merepiru for the plaintiffs, and by Mr. Kyeass, and Mr. 
H. M. Puutuirs, for the defendants. 

The defendants’ counsel submitted the following points, on 
which, they requested the Court to instruct the jury. 

1. A corporation such as the plaintiffs, is not within the pro- 


* The paper containing the original offer, has been mislaid, and the statement 
of this point is made from the recollection of counsel. 
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visions of the 7th section of the Act of May 31, 1841, and 
therefore they cannot recover. 

2. If upon knowledge had, of an intention to attack or 
destroy the property of the plaintiffs, or to collect a mob for 
such purpose, they did not give notice to the sheriff of the 
County, or to the alderman, or constable of the ward, sufficient 
time intervening to enable them to do so, the plaintiffs cannot 
recover. 

3. Such notice must have been given by one of the plaintiffs, 
or an agent of the plaintiffs, duly authorized for that purpose. 

4. The notice must have been explicit in stating the property 
threatened, and in giving notice to the proper officer of such 
threat or intention to attack or destroy. 

5. There is no evidence, that any one of the plaintiffs or 
other person by their direction and authority, gave notice to 
either of the officers named in the law. 

6. That no interest is recoverable, and if recoverable, it can 
be recovered only from the time of bringing the suit. 

Rocers, J. This is an action to recover compensation for 
the destruction of real and personal property belonging to the 
plaintiffs, by a mob on the 8th of May, 1844. 

The suit is brought under the provisions of the Act of 
Assembly of the 31st May, 1841. By that act it is provided, 
that when any dwelling house, or other buildings, or other 
property real or personal, is destroyed within the County of 
Philadelphia in consequence of any mob or riot, it shall be law- 
ful for the person or persons interested and owning the property 
to bring suit against the county for the recovery of such 
damages as he sustains by its destruction. 

In the second section it is provided, that no person shall be 
entitled to the benefit of this Act if it shall appear that the de- 
struction of the property was caused by his own illegal, and 
improper conduct, nor unless it be made to appear that he upon 
the knowledge of the intention, or attempt to destroy his proper- 
ty, or to collect a mob for that purpose, and sufficient time 
intervening, gave notice thereof to a constable, alderman or 
justice of the peace, or to the sheriff of the County. 

The next section gives the injured party the option to bring 
suit against the rioters, or the County, providing, however, 
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that the injured party shall not receive double compensation. 
The last section enables the commissioners of the County to 
recover from the rioters, or persons aiding or assisting them, 
all damages, costs, and expenses, incurred by the County. 

The first question which the jury have to decide, and it is a 
question of fact, is, whether the plaintiffs’ property was destroy- 
ed. On this point you will have little (ifficulty, as the proof 
was full and ample for that purpose. [iis Honour here re- 
capitulated the testimony going to show conclusively, the exis- 
tence of a mob, and the destruction of the Church and buildings 
by fire.] That the property was destroyed either by the mob, 
or the plaintiiffs themselves is certain. It is not probable that 
the plaintiffs would burn their own property. But conceding 
that the plaintiffs property was destroyed by a mob, the de- 
fendants still contend, that the suit cannot be sustained. 

ist. Because a corporation, such as the plaintiffs, is not 
within the provisions of the 7th section of the Act of May, 31, 
1841. 

On this point the court instruct you, that although the words 
of the act are person or persons, yet corporations such as this, 
as has been repeatedly held, are included and entitled to its 
benefits. 

Several other points have been submitted to the Court, on 
which I will proceed to instruct you. 

If upon knowledge had of an intention to attack or destroy 
the property of the plaintiffs, or to collect a mob for such pur- 
pose, they did not give notice to the sheriff of the county, or the 
alderman or constable of the ward, sufficient time intervening 
to enable them so to do, the plaintiffs cannot recover. This 
notice must be given by one of the plaintiffs, or by an agent 
of the plaintiffs duly authorized for such purpose. 

The notice must be explicit in designating the property 
threatened, and in giving information to the proper officer 
of such threat or intention to attack or destroy. There was 
no evidence whatever, that any one of the plaintiffs, or other 
person by their direction and authority, gave notice to either of 
the officers named in the law. The Court say further, that if 
it be necessary, they will instruct you, the notice should have 
been given in writing. That when a statute directs notice to 
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be given, the rule is, it is to be given in writing, in which re- 
spect it differs from the common law. 

These points the jury will therefore consider as ruled in 
favour of the defendant. But the question recurs, had the plain- 
tiffs knowledge of an intention or attempt to destroy their pro- 
perty, the Court instructs you, that there is no evidence of any 
such knowledge. Even admitting that of which proof has been 
given, that three of the trustees were in the Church on the Mon- 
day preceding the destruction of the property, that was not suf- 
ficient proof of knowledge within the act. The proof was of an 
apprehension merely, and not of knowledge that it was intend- 
ed to attack or destroy the property. The defendant in the 
opinion of the Court has failed in showing any bar to the ac- 
tion, and if you believe that the plaintiffs property was destroy- 
ed by a mob, all that you are called upon to do, is to estimate 
the amount of damages the plaintiffs have sustained. 

The Act of Assembly is most carefully drawn. It is intend- 
ed to protect, as far as possible, the rights of all, and is a just 
and salutary statute. It is just, because it is the duty of the 
community in which we live to protect the property of every 
citizen against lawless violence, and if unable or unwilling to 
do so, they must be content to remunerate the injured party to 
the extent of the loss he may sustain. If lawless individuals are 
taught that the effect of their vengeance falls on themselves, 
and not on the objects of their resentment, they may be careful 
how they give way to their loose and revengeful passions. 

If these views are correct, it is but an act of justice to the 
county, to give the plaintiffs full and ample compensation for 
all the injury they have sustained, in the disgraceful riots 
which occurred on the 8th of May. 

(The Court then classed the articles of property destroyed, 
and directed the jury to consider each separately in coming to 
their conclusion, and referring to the testimony of Messrs. 
Caldwell and Smith, witnesses called to prove the value of the 
property destroyed, told the jury that it was entitled to great 
weight.] 

The measure of the damages is the value of the property 
destroyed, to be ascertained as you best can_from the evi- 
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dence. To this you may add, the Court do not say you 
must add, although in their opinion you ought to do so, interest 
by way of damages from the 8th of May, 1844, when the pro- 
perty was destroyed, or at any rate from the commencement 
of the suit till the rendition of the verdict. 

You will therefore first determine the value of the property 
destroyed, and if you agree with the Court, you will add the 
interest, and find a verdict for the aggregate amount. 

The jury found a verdict for the plaintiff for $27,090 02. 


APPEAL OF THE PHILADELPHIA SAVING FUND SOCIETY, THE 
FRANKLIN FIRE INSURANCE COMPANY, er at. 


Court of Common Pleas for the City and County of Philadelphia, 
December, 1847. 


(1.) The Philadelphia Saving Fund Society is a trust company, and is therefore 
required to pay a tax on the property held by it in trust, in the same manner that 
other trustees are bound to pay. 

(2.) Foreign stockholders are liable in the same degree as resident ones, and to 
that extent only, through their agents or trustees. The capital stock of an insurance 
company being assessed in the hands of the individual stockholders, is not subject 
to assessment in the hands of the company. 


These cases came up on appeal to the Common Pleas from 
the decision of the County Commissioners, taxing for County 
purposes the deposites in the Philadelphia Saving Fund Society, 
and also the capital stock of the several insurance companies. 

The Saving Fund Society, possesses no capital stock, but 
is empowered to receive money on deposit, for which it pays 
the depositors a certain rate per cent. The insurance compa- 
nies have a capital stock which is variously invested in mort- 
gages, loans, stocks, &c. 

Mr. T. . Wuarton for the appellants, contended that the 
Saving Bank was not a bank or institution holding capital 
stock, that it had no surplus or property of its own, that it 
could not be considered as a trustee for the depositors, and 
that in point of fact the depositors were already taxed, under 
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the Act of 1844, and could not therefore be brought within the 
Act of 1846, whose object was, to reach property not taxable 
by preceding laws. That property could not be subjected to 
double taxation. That Court would not give such a construction 
to Act of Assembly, unless forced to do so by the most direct 
language. Upon this point he cited, Dwarris on Statutes, 9 
Law Library, 702,705; King v.Cartwright, 4 T. R. 490; School 
Directors v. Carlisle, 8 W. 291; 10 Mass., 514; 17 Id., 461; 
12 Gill & Johns., 117. For the insurance companies it was 
argued, that the law assessed the tax upon the individual stock- 
holders, and that an assessment therefore, upon the stock in 
the hands of the Company, would subject the stock to a double 
taxation, and the cases referred to above were cited. 

Mr. Kweass, for the County Commissioners. The Saving 
Fund is a trustee for the depositors, and therefore liable. Non 
residents might hold all the stock of the insurance companies, 
or make all the deposits in the Saving Fund. This class of 
non residents, not taxable by “existing laws,” are therfeore 
included in Act of 1846. 

The opinion of the Court was delivered by 

Kine, President Judge—The Court will be governed in 
their decision of the insurance cases, by the case of the School 
Directors v. Carlisle. Foreign stockholders are liable in the 
same degree as resident ones, and to that extent only, through 
their agents or trustees. Under existing laws the aggregate 
amount of stock of these companies cannot be taxed in a lump. 
The law assesses the tax upon the individual stockholders, and 
they are bound to return the amount of stock held by them to 
the assessor. It is true that the law may be evaded, and 
perhaps is so done to a considerable extent. But this may be 
remedied by the legislature enacting a law that the county tax 
upon those stocks shall be assessed in the same manner as the 
State tax is at present levied. This would prevent the evasion 
of the present law by foreign stockholders. It is but just that 
this species of property should bear a portion of the burthen of 
taxation. It would be hard indeed, if the whole weight of taxa- 
tion was to fall upon real property; and the legislature, no 
doubt, so thought when they enacted the present law. 
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Foreign stockholders cannot expect immunity in this matter, 
when they enjoy the full benefit of the laws for the protection 
of their property. They become stockholders in these institu- 
tions from choice or necessity, and are aware at the time that 
they subject themselves to the operations of our laws. The 
law, as it stands at present, operates with great severity upon 
the honest and conscientious stockholders in these institutions 
who return to the assessor all the stock held by them for 
taxation, while many escape who have no such scruples. Let 
the County and State tax be assessed and collected in the same 
way, and this evil will be removed. So far then as the in- 
surance companies are concerned, the Court order the assess- 
ments and proceedings reversed. 

The case is different, however, with the Philadelphia Saving 
Fund Society. It is neither more nor less than a trust company, 
and stands precisely in the same relation as other trusts. There 
is no difference between its position and that of individual trus- 
tees, and it is by law required to pay the tax upon the property 
held in trust by it, the same as any other cestui que trust would 
be bound to pay. I presume it will not be contended that the 
resident trustee of foreign stockholders is not liable. The law 
is as binding upon him as if the stockholders themselves were 
resident within our State. The Court, therefore, confirm the 
assessment of the County Commissioners as to the Philadelphia 


Saving Fund Society. 
—_= 


WOOD v. MYTTON. 
Court of Queen’s Bench, June 12, 1847. 


A note payable to the order of the maker is within sect. 1 of Stat. 3 & 4 Anne, 
c. 9, and, therefore, negotiable.* 


Declaration upon a promissory note for 600/., made by the 
defendant, payable to his own order six months after date, and 
endorsed by the defendant to Clarkson, and by Clarkson to the 


* This Statute is in force in Pennsylvania. 
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plaintiff. On the trial, before Denman, C. J., at the sittings at 
Guildhall after Trinity term in 1846, a verdict was given for 
the plaintiff for 6207. In the following Michaelmas Term, No- 
vember 7, Suee, Serjt., obtained a rule nisi to arrest the judg- 
ment, on the ground that a note made payable to the order of 
the maker was not a legal instrument within sect. 1 of stat. 3 
& 4 Anne, c. 9, and could not be negotiated. The cause was 
put down in the special paper, and was argued hh this term,* 
by 

Montacu Cuampers and Worpswortn, for the plaintiff.— 
The stat. 3 & 4 Anne, c. 9, was passed in consequence of the 
dispute between Lord Chief Justice Holt and the merchants. 
Potter v. Pearson, 2 Ld. Raym. 759; Clarke v. Martin, 2 Ld. 
Raym. 758; Buller v. Cripps, 6 Mod. 29; Pearson v. Pountness, 
Yelv. 136. The statute should be construed liberally, and the 
Court will be guided by the usage of merchants. Stone »v. 
Rawlinson, Willes, 559; S. C., in error, 3 Wils. 1; Brown v. 
Harredon, 4 T. R. 148; Smith v. Kendall, 6 T. R. 123; Cram- 
lington v. Evans, 4 M. & P. 274. [As to the form of the de- 
claration, he cited Marris v. Lee, 2 Ld. Raym. 1396; Vere v. 
Lewis, 3 T. R. 182; Minet v. Gibson, Id. 481; in error, 1 H. 
Black. 569 ; Hodges v. Steward, 1 Salk. 125; Harry v. Perrit, 
Id. 133; Heylyn v. Adamson, 2 Burr. 676 ; Stark v. Cheesman, 
Carth. 509 ; Robinson v. Bland, 2 Burr. 1077.] A person may 
draw a bill on himself and accept it, and he may also be payee 
of a promissory note. Magor v. Hammond, 9 B. & C. 364; 
Roche v. Campbell, 3 Camp. 247; Block v. Bell, 1 M. & Rob. 
149; Davis v. Clark, 6 Q. B. Rep. 16; 8 Jur. 688; Flight. v. 
Maclean, 16 Mee. & W. 51. In construing the stat. 3 & 4 
Anne, c. 9, effect must be given to the word “ such” in the Ist 
section. All the cases show that such a bill may be sued upon 
as a contract. In the case of an endorsement, by the husband, 
of a note given by the wife, there is no contract. Com. Dig., 
“ Merchant,” (F.) 15, citing Hayly v. Lane, 2 Atk. 181. The 
case of a fictitious drawee, Minet v. Gibson, 3 T. R. 481; 


* June 4.—Before Lord Denman, C. J., Patteson, Coleridge, and Erle, JJ. 
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Stark v. Cheesman, Carth. 509, is good by the custom of mer- 
chants. 

Suee, Serjt., contra.—In Potter v. Pearson, 2 Ld. Raym. 
759, and Clerke v. Martin, Id. 757; S. C., 1 Salk. 129, 364, 
there was an attempt to treat a promissory note with a payee 
other than a maker as a bill of exchange. [He cited Lord 
Mansfield, in Heylin v. Adamson, 2 Burr. 669.] A different 
stamp would”be required. [Lord Denman, C. J.—After verdict, 
we shall assume that the instrument had the best possible 
stamp. ] Cur. adv. vult. 

Lorp Denman, C. J., now delivered the judgment of the Court. 
—In this case the defendant contends that the stat. 3 & 4 Anne, 
c. 9, s. 1, does not extend to the promissory note set out in the 
declaration, which is not payable to any other person, but only 
to the order of the maker ; whereas the notes described in the 
preamble, and the first clause of the Ist section of that statute, 
are notes made payable to some other person than the maker, 
and the same description is alleged to apply to the subsequent 
clauses of that section, as the notes therein mentioned are 
such notes as had been before mentioned. 

The plaintiff has contended that the description of the payee 
given in the first of those clauses, is not adopted in those that 
follow relating to endorsement, and that under the last of those 
clauses his right to sue in this action is maintained. 

The legislature appears to have intended to give to all pro- 
missory notes the validity of bills of exchange, and no reason 
has been assigned why any promissory notes containing a pro- 
mise to pay should be invalid so as to enable the maker to 
commit a fraud. We have, therefore, considered the statute 
closely, to see if there are not general words of enactment un- 
restricted to the particulars mentioned at its commencement, 
which would effect the intention above mentioned, and it ap- 
pears to us that there are. 

The Ist section consists of the preamble and four clauses of 
enactment. ‘The preamble, after stating the decisions, that 
notes, whereby the maker promised to pay any other person or 
order, money, were not valid by the custom of merchants, re- 
cites the expediency of giving such notes the validity of inland 
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bills of exchange ; then the first of the four clauses enacts, that 
all notes in writing made after a given day, signed by the 
maker or by certain agents of the maker therein described, 
whereby the maker promised to pay to any other person or 
his order, or to bearer, money, should be due and -payable to 
the persons to whom they were made payable. 

This clause contains, first, a description of promissory notes 
by certain requisites, and then a description of the person to 
whom they are payable ; and it includes notes payable to bear- 
er which are not strictly such notes as are mentioned in the 
preamble, but an addition thereto. ‘If it is confined to notes 
not endorsed, it has provided for all payees that can claim, 
and the restricted description of the payee operates no restric- 
tion in fact. The three subsequent clauses, that is, the 2nd, 
3rd, and 4th relate to the endorsement of notes. The second 
enacts that every such note payable to any person or persons, 
his or their order, shall be endorsable over as bills of exchange. 
This clause, by the words “every such note,” adopts the de- 
scription of the note in the first clause, exclusive of the payee, 
and adds a different description of payee, omitting to specify 
bearer, but extending to any person; it includes, therefore, in 
terms, notes payable to the maker or his order, as well as notes 
payable to other persons; and if the former description of payee 
was intended to be incorporated under the word “such,” the ad- 
ditional description of payee would be not only superfluous, but 
incorrect. The 3rd clause enacts, that the person to whom such 
money shall be by such note made payable, may sue the maker. 
The 4th clause enacts, that any person to whom such note, “ that 
is payable to any person or persons, his or their order,” is en- 
dorsed, may sue the endorser or maker as in case of bills of ex- 
change. Under this clause, the plaintiff, as endorsee, sues, and 
the construction above explained in respect of the former de- 
scription of the note being adopted with a new description of 
payee applies here, and any endorsee of a note payable to 
order is included. 

Other answers to the contention of the defendant were 
offered for the plaintiff; but it is not necessary to consider 
them if this construction of the statute is correct, and as there- 
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by the words are applied in their ordinary sense, and effect is 
given to all of them and justice is promoted, we adopt it for the 
plaintiff. 

We were pressed with the decision in Flight v. Maclean, 16 
Mee. & W. 51, in which the judgment was for the defendant 
upon a count similar to the present. But as the construction of 
the statute here stated was not brought under the attention of 
the Court, and as the judgment was for the plaintiff on the 
second count, so that he recovered on the bill, though he failed 
on one count, and as the decision would render void transac- 
tions that have been long considered valid, and operate only 
to protect a broken promise and to enable a debtor to defeat a 
just creditor, we feel constrained to give our judgment upon 
the different construction of the statute, which we have for this 
reason explained at length.—Judgment for plaintiff. 


ELLIOTT, WIDOW, v. PEARSALL AND OTHERS. 
In the Common Pleas of Fayette County. December T., 1846. 


(1.) Although a sale by the sheriff under an execution against the lands of a 
tenant in tail, does not pass the heirs title, yet such sale divests the wife’s right to 
dower. 

(2.) After a judicial sale of the interest of a tenant in tail, there remains in him 
a mere naked trust, which he may at any time execute by common recovery or 
under the statute. If this power is not exercised, it continues in him, under the 
statute de donis, solely for the benefit of the heir in tail. 

(3.) Where a marriage takes place after a sheriff’s sale, but before the execution 
of the deed by the sheriff to the purchaser, the right to dower is barred, as the deed 
when executed relates back to the sale and perfects it. 


John Elliott was seised in tail, in 1816 of the land of which 
dower is claimed by the plaintiff. On the 4th of May 1816, 
the Union Bank of Pennsylvania obtained a judgment against 
John Elliott, which was a lien on this land. A fi. fa. issued on 
this judgment to November T'erm, 1816, No. 12; under which 
the land in dispute was levied on and condemned, and upon a 
3 Plu. vend. exp. No. 99, September Term, 1819, the land was 
sold on the 8th September, 1819, to Dennis Springer. A sher- 
iff’s deed to Dennis Springer, dated the 6th December, 1819, 
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was acknowledged, recorded and delivered the next day. Be- 
tween the 18th September and the 6th October, 1819, the 
plaintiff was married to John Elliott. On the 11th September, 
1829, John Elliott alone executed a deed to D. Springer barring 
the estate tail, which on motion, was entered of record in the 
Common Pleas of Fayette County on the 4th Monday of Octo- 
ber, 1829. It is admitted that, after the sale and execution of 
the sheriff’s deed to Springer, John Elliott continued in posses- 
sion of the land until the spring of 1820, when he gave up the 
possession to the purchaser. Springer’s title is now vested in 
the defendants, and John Elliott died before the commencement 
of this suit. 

Ewine, President Judge. Dower is a continuation of the 
estate of the husband, and intercepts the descent to the heir— 
it avoids and defeats the seisin of the heir. The doweress is 
in of the estate of her husband. Co. Litt. 31, a. n. 6, 31, b. 
241, and Ib. n. 1; Litt. sec. 393; Gilb. Dower; Cruise. Tit. 6, 
c. 4, s. 29. There is therefore no solid and satisfactory reason 
why a sheriff’s sale should not bar the wife’s dower in an estate 
tail, as well as in a fee simple. The right cannot be more 
sacred in the one case than in the other. The tenant has the 
same power of disposition in both cases. The deed barring 
the estate tail, needs only a few additional words to declare 
plainly the intent. But in neither case can the husband by his sep- 
arate conveyance defeat the wife’s dower. A sheriff’s sale how- 
ever, it is admitted, in the case of a fee simple, carries not only 
what the husband alone can convey, but also the wife’s dower. 
It is not true, therefore, as was said in Sharp v. Pettit, 1 Yeates, 
389, that the sheriff could not sell mure than the husband could 
convey. This is the false assumption which led to the erro- 
neous decision, as I think it is, in that case. The court did not 
distinguish between the rights of the heir in tail, and those of 
the wife. It is trae that so far as the heir in tail is concerned, 
the sheriff can sell no more than the tenant can convey, be- 
cause the statute de donis interposes and preserves the rights 
of the heir. But that®tatute was not made to benefit the widow, 
nor does it protect her rights, and there is, therefore, no rea- 
son why a sheriff’s sale should not have the same effect as re- 
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gards her, as if the estate had remained a fee conditional at 
common law. If tenant in tail be attainted of felony and die, 
the wife shall not be endowed, and yet his issue shall inherit, 
not by the common law, but by the force of the statute, West, 
2, c. 1, (de donis,) Perk. 308 ; Litt. sec. 747; Co. Litt. 40, b. 
392, b. The statute introduced no new estate, but only preser- 
ved estates limited as conditional fees to the issues inheritable 
under them. Co. Litt. 241, n. 4. 

It is the policy of our laws to subject the entire estates of deb- 
tors to the payment of their debts. Every possible interest, there- 
fore, which they have in lands may be seized and sold. There 
can be nothing left to be drawn out in the shape of the wife’s 
dower. Dower supposes the continuance of the husband's inter- 
esf, and why should dower be preferred to the claims of creditors 
in the case of an estate tail, when it yields in the case of a fee 
simple. In the case of a fee simple, a judicial sale carries all 
that husband and wife both, by their united deed, could convey. 
Why not in the case of an estate tail ?’ The common recovery, 
or a deed executed according to our statute, is necessary only 
to bar the heir. But it is supposed that the fact, that the tenant 
in tail can, by either of those modes, enlarge the estate of the 
purchaser—convey to him a greater estate than he acquired by 
the sheriff’s sale, proves that there is a residuum remaining in 
him, out of which dower may arise. This by no means follows. 
One who has no beneficial interest, and who is seised in fee of 
the dry technical title, by way of trust or power, can execute 
that trust or power, and convey a beneficial interest to another ; 
but his seisin does not entitle his wife to dower. So after a 
judicial sale of the interest of the tenant in tail, there remains 
in him a naked trust or power, which he may, if he please, 
execute by common recovery or by conveyance according to 
the statute. If he does not, he is a mere conduit through which 
the title flows, by virtue of the statute de donis, (and not because 
there is any remaining interest in him) to the heir in tail. 

But there is another ground on which the plaintiff must fail, 
even should it be admitted that the inheritance remained in the 
husband after the sheriff’s sale. ‘To render the wife dowable, 
the freehold and the inheritance must be in the husband, simul 
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et semel, during the coverture, Perk. 333; 4 Kent Com., 39. 
If a man make a lease for life, rendering rent to him and his 
heirs, and afterwards marry and die, his wife shall not be en- 
dowed of this rent, because it is but a descendible freehold ; 
nor of the land, because not seized during the coverture. Roll. 
Abr. 676; Perk., 334, 335, and 348; Co. Litt. 32. By the com- 
mon law, there can be no dower, unless the husband is seized 
in fact or law, of the freehold as well as of the estate of in- 
heritance during the coverture. Shoemaker v. Walker, 2 S. 
& R., 554. — 

In the case before the Court, the sheriffs sale took place on 
the 8th of September, 1819, and the marriage of the plaintiff 
was not earlier than the 18th of the same month. It is true, 
the sheriff’s deed was not executed until the 6th December, 
1819, but when executed, it related to the sale and perfected the 
purchaser’s title from that date. Morrison v. Wurts, 7 Watts, 
437-8. A sale bya sheriff is attended with the ordinary incidents 
of a sale by an individual. Stoever v. Rice, 3 Whart. 25, and 
an agreement by the husband, before dower attaches, to con- 
vey, will, if enforced in equity, extinguish the claim to dower, 
4 Kent Com. 50, (5th Ed.) And “as a general principle the 
wife’s dower is liable to be defeated by every subsisting claim 
or encumbrance, in law or equity, existing before the inception 
of the title, and which would have defeated the husband’s 
seisin,” Ib. Upon this ground it might well be contended that 
had the marriage been before the sale, but subsequent to the 
judgment the pliintiffs claim would be overreached and de- 
feated. But it being after the sale, there is no room for doubt; 
for although, between the sale and the deed, the naked fee re- 
mains in the debtor, yet this is not an interest of any value; 
and so no consideration for a promise. Van Alstance v. 
Wimple, 5 Cowen, 162. Afier a sale under execution, although 
no deed is delivered to the purchaser, there is nothing left in 
the debtor for a subsequent execution to seize or act upon, and 
a purchaser under it acquires no title. Stoever v. Rice, 3 
Whart. 25. 

If then the husband, at the date of the marriage, had in him 
nothing which could be the consideration of a promise, or 
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upon which an execution could act, surely there was nothing 
upon which a right of dower could attach, and had there been, 
yet when the deed was afterwards executed, in pursuance of 
the previous sale, that consummation, like a private agreement 
before marriage afterwards enforced in equity, extinguished 
the right to dower. 


PERCIVAL v. BRYANT. 


In the District Court for the City and County of Philadelphia. Levari facias, 
September Term, 1846, No. 450. 


Rule to show cause why a sheriff’s sale should not be set aside. 
This was an application on the part of a second mortgagee, to have a sheriff’s 
sale set aside on the ground of inadequacy of price. The property had been pur- 


chased at the sale for $2,625. 
Mr. Joun H. Camrsett for the rule, read to the Court the affidavit of the mort- 


gagee, that he believed the property to be of greater value than had been obtained 
for it at the sale; pledging himself to bid for it if resold, a specific sam, ($3,300,) 
exceeding the price at which it had been sold, and offering to give security that he 
would comply with this pledge. 

Messrs. Law and Wixt1ao S. Prices, contra. 

Tus Court ordered, that upon the entering of security, the sale should be set 
aside, and that the property should again be offered for sale by the sheriff. 


ESTATE OF EDWIN SHARPE, DECEASED. 


In the Orphans’ Court for the City and County of Philadelphia. January 
7th, 1848. 


The administrator under an order of sale for the payment of debts, sold certain 
properties of decedent for $2,575. 

The confirmation of the sale was opposed by the creditors, on the ground of in- 
adequacy of price, and security was tendered to the Court, that on a resale, the estates 
should bring $2,950. 

Per Cuntam. We are disposed to adopt the rule of the English Chancery 
Courts to be found in Sugden on Vendors, vol. 1, p. 66, and without laying down 
a general rule to be affected by no circumstances, will order a resale, where excep- 
tions have been taken in time, and adequate security is entered for an advance of 
ten per cent. in the price on such resale. The biddings in this case are therefore 
opened, and a resale ordered. 

Messrs. Paut and Topp, for the creditors. 

Mr. Buieurt, for purchaser. 
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Monthly Intelligence. 


Siesine or Witts —The case of Assay v. Hoover, decided by the Su- 
preme Court of Pennsylvania, in March last, and reported in the November 
number of this Journal, has excited no little interest in the professional 
mind. We ade more especially to that portion of the decision which 
declares that “a mark made by the party proposing a testamentary disposi- 
tion is insufficient in any case.” 

This decision is one that must affect many titles, as much property has, 
necessarily, passed under wills signed with a mark since April the 8th, 
1833; all of which are necessarily void. Our first impression was, that 
the opinion kad been hastily given by the Court, and that it was one that 
would not be maintained by them upon reflection. In this we find we are 
in error. Judge Bell says emphatically: “It may be proper to say, in order 
that the question may be definitively settled, that we all concur in the opi- 
nion now expressed on this point.” And the declaration of Judge Rogers, 
in another case, that “ there was nothing to prevent the authentication of 
a will by a mark,” is, at the same time, pronounced a dictum and overruled. 
The Court give no reasons for declaring that a mark is not a signature un- 
der the act of Assembly, but refer to two cases, Cavett’s Appeal, 8 W. & 
S. 21; and Barr v. Grobill, not yet reported. The expressions of the Chief 
Justice in Cavett’s appeal scarcely warrant the conclusion that a mark is 
insufficient in every case: he certainly gives no reason for such a conclu- 
sion. In no other Pennsylvania case is the question raised; and in other 
states, and in England, a mark has been held amply sufficient: Jackson v. 
Van Dusen, 5 Johns. 144: (and see the cases collecied in 4 Kent’s Com. 
5th Ed. p. 514.) We have said that the decision of Assay v. Hoover has 
excited interest. It seems that a bill is even now before the Legislature 
for the purpose of rendering all wills authenticated by a mark valid: it is 
to be hoped that the Judiciary Committee will pause, however, before pass- 
ing any such act. We regret that the case of Barr v. Grobill has not yet 
appeared, as in it, no doubt, the subject is thorougliy sifted, and reasons 
perfectly satisfactory given for the conclusion arrived at. Judge Bell's re- 
mark implies careful consideration, and the Legislature will be wanting in 
respect to a co-ordinate branch of the government if the mature decision of the 
Supreme Court is overturned merely because it happens not to chime in with 
certain antiquated prejudices. It must be remembered that, in Pennsylva- 
nia, unlike almost every other state, witnesses are not required to subscribe 
their names; they need not even see the testator sign ; all that is requisite 
being to prove his signature. If, under this construction of the statute of 
wills, and it can bear no other, a mark 1s regarded as a signature, incalcu- 
lable mischief may arise. It seems to us that the statute goes to the ex- 
treme length which safety will admit of, in not requiring witnesses to the 
signing by the testator. To admit a mere mark, unauthenticated in any 
way to probate, upon the representation of third parties, who did not see it 
made, that they believe it to be the testator’s mark, would be introducing a 
jaxness in the proof of these important instruments fearful to contemplate. 
Although we are at a loss to conceive how the Supreme Court sitisfied 
itself that a mark was not a signature, under the Act of Assembly, the con- 
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clusion to which they have arrived is 2 most salutary one; and, having so 
concluded, we are free to recognize the advantage of the decision, and to 
protest against the Legislature being called on ruthlessly to legislate it 
away. If, however, a bill must pass, and we have been assured it will, at 
this very session of the Legislature, declaring a mark a proper signature, 
in the name of common sense, let it be accompanied by the restriction that 
the mark shall be made in the presence of two credible and disinterested 
persons, who shal] subscribe their names as witnesses thereto. Such wit- 
nesses can always be had, except in extreme cases, and for extreme cases 
the act of 1833 makes ample provision. 

For the benefit of those of our readers who take an interest in the matter 
of good statute laws, we annex so much of the statute 1 Vict. chap. 26, as 
relates to the authentication of wills. The simplicity and adyantage of the 
English statute is strikingly apparent. 


“ No will (or testament or codicil) shall be valid unless it shall be in writing, 
and executed in manner hereinafter mentioned, that is to say, it shall be signed at 
the foot or end thereof by the testator, or by some other person in his presence and 
by his direction; and such signature shall be made or acknowledged by the testator 
in the presence of two or more witnesses, present at the same time, and such wit- 
nesses shall attest and shall subscribe the will in the presence of the testator, but no 
form of attestation shall be necessary.” 





Tue License Law 1n Devaware.—In the case of Rice v. Foster, lately 
decided, and to be published in 4 Harrington's Reps., the Supreme Court of 
Delaware have held, in accordance with the views of our own Supreme 
Court, in a like case, to which we referred in our December number, that 
“An Act of Assembly, authorizing the people to decide by ballot whether 
the license to retail intoxicating liquors shall be permitted among them,” 
is unconstitutional and void. 

The Court, composed of the Chancellor, the Chief Justice and three 
Puisne Judges, were unanimous on this point; and their views are given by 
the Chief Justice, in an opinion of so much force that it is a source of an- 
noyance to us that its great length precludes its insertion in full. Some of 
the most striking and powerful passages are extracted. 


“ Admitting, for the sake of the argument, (but it is denied by a majority of this 
Court,) that the alleged returns are properly authenticated and afford sufficient le- 
gal evidence that a majority of the votes in New Castle county was against licens- 
ing the retailing of intoxicating liquors; then the important question which has 
been argued in this cause arises; whether the act of the nineteenth of February is 
unconstitutional. 

“ The proposition that an Act of the Legislature is not unconstitutional, unless 
it contravenes some express provision of the constitution, is, in the opinion of this 
Court, untenable. The nature and spirit of our republican form of government, 
the purpose for which the constitution was formed, which is to protect life, liberty, 
reputation and property, and the right of all men to attain objects suitable to their 
condition, without injury by one to another; to secure the impartial administration 
of justice, and, generally, the peace, safety and happiness of society, have established 
limits to the exercise of legislative power, beyond which it cannot constitutionally 
pass. An Act of the Legislature, directly repugnant to the nature and spirit of our 
form of government, or destructive of any of the great ends of the constitution, is 
contrary to its true intent and meaning ; and can have no more obligatory force than 
when it opposes some express prohibition contained in that instrument. It is irra- 
tional to maintain that such an act is a law, when it defeats the very object and in- 
tention of granting legislative power. ‘Therefore an act, such as that mentioned in 
the argument, to make a man a judge in his own cause, would not be valid; be- 
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cause it never was the intention of the constitution to vest such power in the Le- 

gislature ; the exercise of which violates the plainest principles of natural justice. 
So, also, an act is void if it palpably violates the principles and spirit of the consti- 
tution, or tends to subvert our republican form of government. Of this character, 
it is contended, is the act of the legislature of the nineteenth of February, 1847. 

“ The powers of government in the United States are derived from the people, 
who are the origin and source of sovereign authority. The framers of the Consti- 
tution of the United States, and of the Constitution of this State, were men of 
wisdom, experience, disinterested patriotism, and versed in the science of govern- 
ment. They had been taught by the lessons of history, that equal, and, indeed, 
greater dangers resulted from a pure democracy than from an absolute monarchy. 
Each leads to despotism. Wherever the power of making laws, which is the su- 
preme power in a state, has been exercised directly by the people, under any system 
of polity, and not by representation, civil liberty has been overthrown. Popular 
rights and universal suffrage, the favourite theme of every demagogue, afford, with- 
out constitutional control or a restraining power, no security to the rights of indi- 
viduals, or to the permanent peace and safety of society. In every government 
founded on popular will, the people, although intending to do right, are the subject 
of impulse and passion; and have been betrayed into acts of folly, rashness and 
enormity, by the flattery, deception, and influence of demagogues. A triumphant 
majority oppresses the minority :—each contending faction, when it obtains the 
supremacy, tramples on the rights of the weaker :—the great aim and objects of 
civil government are prostrated amidst tumult, violence, and anarchy ; and those 
pretended patriots abounding in all ages, who commence their political career as the 
disinterested friends of the people terminate it by becoming their tyrants and op- 
pressors. History attests the fact, that excesses of deeper atrocity have been com- 
mitted by a vindictive dominant party acting in the name of the people than by 
any single despot. In modern times, the scenes of bloodshed and horror enacted 
by the democracy of Revolutionary France, in the days of her short-lived, mis- 
named Republic, shocked the friends of rational liberty throughout the civilized 
world. There, in the midst of the most refined and polished nation of Europe, 
the guillotine dispensed with the forms of law as unmeaning pagents; and, under 
the capricious mandates of popular frenzy, running wild in pursuit of the phantom 
of a false, licentious liberty, — 4 ‘ suspicion filled their prisons, and massacre was their 
gaol delivery.’ . ° . ’ . “4 

“The legislative, executive and judicial powers compose the sovereign power of 
astate. The people of the State of Delaware have vested the legislative power in 
a General Assembly, consisting of a Senate and House of Representatives ; the 
supreme executive powers of the State in a Governor, and the judicial power in the 
several courts mentioned in the sixth article. The sovereign power, therefore, of 
this State resides with the legislative, executive and judicial departments. Having 
thus transferred the sovereign power, the people cannot resume or exercise any por- 
tion of it. To do so would be an infraction of the constitution and a dissolution 
of the government. Nor can they interfere with the exercise of any part of the 
sovereign power, except by petition, remonstrance or address. They have the power 
to change or alter the constitution; but this can be done only in the mode pre- 
scribed by the instrument itself. The attempt to do so in any other mode is revo- 
lutionary. And although the people have the power, in conformity with its provi- 
sions, to alter the constitution, under no circumstances can they, so long as the con- 
stitution of the United States remains the paramount law of the land, establish a 
democracy, or any other than a republican form of government. It is equally clear, 
that neither the legislative, executive nor judicial departments, separately, nor all 
combined, can devolve on the people the exercise of any part of the sovereign power 
with which each is invested. The assumption of a power to do so would be usur- 
pation. ‘The department arrogating it would elevate itself above the constitution ; 
overturn the foundation on which its own authority rests; demolish the whole 
frame and texture of our republican form of government, and prostrate every thing 
to the worst species of tyranny and despotism, the ever varying will of an irre- 
sponsible multitude. ‘The powers of government are trusts of the highest impor- 


see PET 
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tance; on the faithful and proper exercise of which, depend the welfare and happi- 
ness of society. These trusts must be exercised in strict conformity with the spi- 
rit and intention of the constitution by those with whom they are deposited; and 
and in no case whatever can they be transferred or delegated to any other body or 
persons; not even to the whole people of the State; and still less to the people of 
a county. It is a plain proposition of law, that a power or authority vested in one* 
or more persons to act for others, involving in its exercise judgment and discretion, 
is a trust and confidence reposed in the party, which cannot be transferred or dele- 
gated. The making of laws is the highest act of sovereignty that can be performed 
in a free nation; and therefore the legislative power may be truly said to be the su- 
preme power of a State. Its exercise requires superior intellectual faculties, im- 
proved by study and experience; although it seems to be a common notion, with 
many pretended advocates of popular rights at the present day, that every man is 
instinctively fitted to be a member of the legislature. If the legislative functions 
can be transferred or delegated to the people, so can the executive or judicial power. 
* a * * * * . * * 


“ If the delegation of the legislative power of the State to the people of a county, 
to make laws through the medium of a ballot-box, involving in it an abandonment 
by the legislature, of the trust reposed in them, which they have sworn to execute 
with fidelity, does not seem to many persons to be destructive of the constitution, 
and to lead to all the dangers of democracy, against which the founders of our go- 
vernment were so anxious to guard,—it can be only because it is presented under 
the specious appearance of a profound deference and devotion to the popular will ; 
and because its destructive tendencies are clouded and obscured I by the incense of 
adulation offered to the majesty of the people. . 

“ The design and true character of the act of the ical of ete te 
are to confer the functions of the Legislature of the State upon the people of a 
county, to give them the means of exercising legislative power, by authorizing them 
to decide by their votes, whether the retailing of intoxicating liquors should there- 
after be lawful in their county. 

“ A law, when passed by the legislature, is a complete, positive and absolute law 
in itself, deriving its authority from the legislature, and not depending for the enact- 
ment of its provisions upon any other tribunal, body, or persons. It may be limited 
to expire at a certain period ; or not to go into operation until a future time, or the 
happening of a contingency, or some future event: or until some condition be per- 
formed. Of this description are many laws of the general government respecting 
duties and imposts; and laws of our own State respecting private corporations ; 
which latter are not to operate until some condition be performed, or the assent of 
the corporators be given ; because a private incorporation is a contract between the 
State and the corporators ; and therefore the legislature cannot compel persons to 
become an incorporated body; or, against their consent, impair, alter, or repeal the 
rights and privileges conferred by the charter. All such laws are complete and po- 
sitive in themselves, when they pass from the hands of the legislature, and are not 
to become laws by the creative power of other persons. But the legislature are in- 
vested with no power to pass an act which is not a law in itself when passed, and 
has no force or authority as such, and is not to become or be a law until it shall 
have been created and established by the will and act of some other persons or body, 
by whose will also existing laws are to be repealed, or altered and supplied. ‘The 
act of the nineteenth of February, 1847, is of this character. In a legal sense, it is 
not a law; it is not complete and positive in itself. It is not a rule prescribed by 
the supreme power of the State to its citizens, enforcing some duty or prohibiting 
some act; but was to become a rule only when enacted or sanctioned by the popu- 
lar vote of a county ; and then to be a rule, prescribed, not by the constitutional 
legislative power of the State, but by the power of the majority in a county over 
the minority. Excepting the fifth section, the act of February last, in effect, is in 
the nature of a bill prepared and presented by the legislature of the State to the 
people of each county, to be enacted or rejected by them.” ° 4 


Of course, in a question involving such important principles, it is not 
likely that any analogous case would remain uncited, and authorities were 
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brought forward, to the effect that “the Legislature have the right to pass 
conditional laws, which are to commence their operation, or to be void, upon 
the happening of some future event ;” that “in each school district a tax 
may be laid if a majority of the school voters shall so determine ;” and that 
to the city council of Wilmington was delegated the power “ to declare by 
ordinance, whether the Mayor’s Court of that city should try cases of as- 
sault and battery by jury or not.” The act in relation to free schools seems 
to us most to resemble the one before the Court, of this they say: 


‘« By the law of this State, for establishing and supporting free schools, each 
school district is constituted a corporation, with limited powers: the clear income 
of the school fund is apportioned among the several counties: the share of each 
county is divided among the several school districts of such county, and an equal 
portion given to each, as a donation ; provided the voters in such district raise by 
subscription or tax, in any one year, a sum equal to one-half of such district’s 
share of the school fund. (Vol. 8, Del. Laws, 21.) But no tax can be levied or as- 
sessed in any school district, unless upon a vote by ballot there shall be a majority 
of votes for the tax. (Vol. 8. Del. Laws, 171.) 

“In the distribution of the school fund, the legislature had the right to appropri- 
ate an equal portion to each school district, as a donation ; and to prescribe, as a 
condition, that before it should be paid, a certain sum should be raised in the dis- 
trict, either by voluntary subscription or by a tax, as should be determined upon by 
the corporators themselves. No power is granted to them, or to any other persons, 
to repeal or change any part of the law; nor does its existence or operation depend 
on the performance of the condition, in any manner, upon the will or acts of the 
corporators. If the condition be not performed, the defaulting district loses its por- 
tion of the fund; which, after a certain period, is appropriated to the support of 
free schools in the other districts. No ingenuity can discover the shadow of simi- 
litude between the act of the 19th of February, 1847, and any part of the school 
law. To say that the authority given to the school voters,—to members of a cor- 
poration, to determine whether a tax shall be laid or not, is a grant of legislative 
power, is an abuse of language. Legislative power is the power of making laws. 
The malting of a law, prescribing by what persons, or by what body, when, and in 
what manner, taxes shall be laid and collected, is the exercise of legislative power. 
But the making of a resolution, or order, or the determination or direction, by the 
persons or body appointed for such purpose by the law, that taxes shall be laid and 
collected, is simply the execution of an authority granted by statute. The collec- 
tion of them is the performance of a mere ministerial duty. ‘The imposition of 
taxes, therefore, by managers of marsh companies, and other incorporated bodies, 
and by the Levy Court of a county, is the execution of an authority granted by 
the statute which appointed them as the proper persons, or body, to carry its provi- 
sions into effect ; and is not the exercise, in any sense of the term, of legislative 
power.” 


The opinion concludes by forcibly pointing out some of the evils to be 
apprehended from the habit of referring questions back to the people, and 
declaring it to be the duty of the judiciary to resist all such violations of the 
constitution, 


“Tt has been argued, with much force, that the legislature have no authority to 
call into action the elective franchise in any other cases, or for any other purposes, 
than those designated by the constitution : that the peace and harmony of society 
are not to be invaded, nor the passions of the people excited, by calling them out 
to vote upon speculative questions of morals or policy: that the meaning .of an 
election, and the legitimate object of the ballot-box, is the choice of men to fill 
public offices, and of representatives to carry out political measures for the interest 
and welfare of their constituents and the community at large; and that every con- 
ceivable case, where such an election can be necessary or proper for public pur- 
poses, is provided for by the constitution itself. There is much strength in the ar- 
gument; and it may be well questioned whether the legislature constitutionally 
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possesses such authority. But it is quite certain, that they usurp power when they 
call on the people to legislate by the ballot-box. If they can refer one subject 
they can refer any other to popular legislation. There is scarcely a case, where much 
diversity of sentiment exists, and the people are excited and agitated by the arts 
and influence of demagogues, that will not be referred to a popular vote. The fre- 
quent and unnecessary recurrence of popular elections, always demoralizing in their 
effects, are among the worst evils that can befall a republican government; and the 
legislation depending upon them must be as variable as the passions of the multi- 
tude. Each county will have a code of laws different from the others; murder 
may be punished with death in one; by imprisonment in another; and by a fine in 
a third ; slavery may exist in one, and be abolished in another. ‘The law of to-day 
will be repealed or altered to-morrow, and every thing be involved in chaos and con- 
fusion. The General Assembly will become a body merely to digest and prepare 
legislative propositions; and their journals a register of bills to be submitted to the 
people for their enactment. Finally : The people themselves will be overwhelmed 
by the very evils and dangers against which the founders of our government so 
anxiously intended to protect them ; all the barriers so carefully erected by the con- 
stitution around civil liberty, to guard it against legislative encroachments, and 
against the assaults of vindictive, arbitrary and excited majorities, will be thrown 
down; and a pure democracy, ‘ the worst of all political evils,’ will hold its sway 
under the hollow and lifeless form of a republican government. 

“The only check which the constitution interposes to an act of the Legislature 
tending to such consequences, is an independent and upright Judiciary. As the act, 
passed on the nineteenth of February, A. D. 1847, entitled ‘ An Act authorizing the 
people to decide by ballot whether the license to retail intoxicating liquors shall be 
permitted among them,’ is repugnant to the principles, spirit and true intent and 
meaning of the constitution of this State, and tends to subvert our representative 
republican form of government, it is the unanimous opinion of this Court, that the 
said act is null and void.” 





Srmtwet, Warrants.—Our useful cotemporary, the Law Reporter, 
(Boston,) gives the following account of the history and character of these 
much-talked-of proceedings: 

“ We are frequently asked, what is a ‘ Stillwell warrant,’ which has been 
so ofien spoken of in the New York papers, in reference to the proceedings 
against the distinguished bankers, Prime, Ward & Co. It is a short way 
our New York friends have of speaking of a warrant under their ‘act to 
abolish imprisonment for debt, and punish fraudulent debtors.’ 

“In 1831 the legislature of that state undertook to abolish imprisonment - 
for debt. This they did by a law so complicated and artificial, as to increase 
the natural disinclination of the profession to resort to a scheme so incon- 
sistent with the practice to which they had been accustomed ; and it is only 
now that it is fairly coming into play. The name of ‘ Stillwell act,’ and 
‘Stillwell warrant,’ is derived from a person of that name, who, while a 
member of the legislature, compiled an elaborate report on the subject, and 
reported an act to the house of assembly. That act did not pass, but one 
drawn up by Mr. John C. Spencer did, and that is the one under which these 
proceedings have been had. 

“ The act aims at three things: 

“1. To abolish imprisonment. This it attains by declaring that no one 
shall be arrested, in any suit instituted to recover money due on any con- 
tract, except promises to marry, money collected in a fiduciary capacity, &c. 

“2. To enable a creditor, in such cases, to collect his debt. To effect 
this object, the creditor, by making oath, or otherwise proving to a judge of 
the court in which he has commenced a suit, or recovered judgment, that 
the debtor is about to remove his property with intent to defraud, or has 
property or rights in action which he fraudulently conceals, or has assigned, 
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removed, or disposed of any of his property with like intent, or fraudulently 
contracted the debt, or has choses in action which he unjustly refuses to 
apply to the payment of a judgment obtained against him, may obtain from 
the judge a warrant to.arrest the debtor. 

“ When the debtor is brought before the judge, he may controvert any of 
the facts on which the warrant is founded, and then evidence is taken in 
regard to the truth of the charge. The debtor may con‘rovert with or with- 
out oath. If without oath, the charge is regarded as true, unless the debtor 
disprove it. If on oath, then the creditor must make out his charge; and 
that he may do by examining the debtor, any of his family, and others. 

“Upon the testimony the judge is to decide whether the charge is true or 
not. If he decide it 1s, the next step is to issue a warrant to commit the 
debtor to close custody like a prisoner on criminal] process, unless he do one 
of the following things: 1. Pay the debt. 2. Give security to pay it in 
sixty days. 3. Make an assignment of his property under the insolvent 
laws. 4. Give bond that within thirty days he will do so. 5. Give bond 
that he will not remove or assign his property until three months after judg- 
ment shall be obtained against him. 

“3. The third object of the statute is the punishment of the debtor for his 
fraud, and this is by an indictment and conviction for a misdemeanor. 

“The act has thus a double character, as a civil remedy and a criminal 
proceeding, and the provisions to carry out these two principles run very 
much into each other. And neither the courts nor the profession seem ever 
distinctly to have understood it. 

“The point involved in the late proceedings against Prime, Ward & Co., 
was one on which it could hardly be supposed any doubt could be left, yet 
the Supreme Court have held one way and the Chancery the other: and 
that is, for whose benefit are the proceedings carried on, that of the prose- 
cuting creditor alone, of all the creditors, or of the prosecutor and others 
situated like him? 

“The complaint against Prime, Ward & Co., was, that they had assets 
to the amount of $50,000, which they had refused on demand, to apply to the 
payment of a judgment of the complainant against them for $89,000. They 
refused on the ground that they desired to distribute their assets equally 
among all their creditors. 

“The complainants allege that this was unjust towards them, because, by 
their proceedings, that is, by their judgment, and Prime, Ward & Co.'s re- 
fusal to apply, a preference had been obtained over other creditors, and the 
statute authorized a commitment when the refusal was unjust. 

“ Judge Edmonds’s decision was, that this preference had been obtained, 
and that therefore it was, in the language of the statute, ‘ unjust’ for Prime, 
Ward & Co. to refuse. And he held that, under the statute, the proceed- 
ings were for the benefit of the prosecuting creditor alone, up to the time of 
the assignment: after the assignment, for his benefit and that of creditors 
and others, who, like him, had brought suits or obtained judgment: and after 
a conviction for a misdemeanor they were for the benefit of all creditors. 

“ Application was made to him to suspend issuing his warrant of commit- 
ment until a review could be had, it being understood that the same ques- 
tion was pending before the Court of Appeals in another case. But this 
was denied, becanse the statute had not given any power to stay the pro- 
ceedings.” 
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New Jersry Law Scnoor.—Our readers will observe that we print on 
our cover the advertisement of the Law School of the College of New 
Jersey. This law institute we believe has been founded some years, but 
until the last summer, the college did not own a suitable building, nor 
were the professorships fully established and filled; these, together with 
the prejudice of the profession against this method of teaching law, prevent- 
ed the organization of this school at an earlier date. In June last, a new 
building was completed and dedicated, Chief Justice Green having de- 
livered an oration dedicatory, in the presence of a large assemblage of the 
citizens of the State, among whom, many, if not all of the leading members 
of the New Jersey Bench and Bar were found. Thus the school, in the 
very earliest stage of its active existence, was sustained by the judiciary 
and bar of the state. For our own views upon the subject of law schools 
generally, we refer our readers to the leading article in this number of our 
Journal. The system of teaching law in schools, just as the other learned 
professions are now, and have for ages been taught, must at this day be 
considered, both on the continent of Europe, and in this country, as fully 
and firmly established. 

For many years past, the bar of New England have enjoyed great ad- 
vantages in their Jaw schools, first in the Litchfield School, subsequently 
removed to New Haven. and established as a part of the system of instruc- 
tion in Yale College, and then in the Dane Law School at Cambridge, 
which during the ten years last past, under the distinguished auspices of 
Judge Story, and Professor Greenleaf, has given to the profession not less 
than one thousand members, some of whom are to be found in almost every 
part of the North American continent. 

It is a source of much satisfaction to see rising up in this section of the 
Union a school of law, with gentlemen of known ability as its conductors, 
under the fostering care of the venerable College of New Jersey ; and ‘we 
trust that our young friends who are just coming to the bar will avail them- 
selves, at this institution, of the copious and exhaustless learning of Chief 
Justice Hornblower, of the practical and business knowledge of Professor 
oa and of the lucid, elegant and exact legal criticism of Professor 

ield. 


New Publications. 


We understand that Messrs. Lea & Blanchard have received, and put to 
press, the “ Lives of the Lord Chancellors and Keepers of the Great Seal of 
England,” by Lord Campbell, being the third series, which includes the 
lives of Lord Lovensorovucn, Lord Erskine, and Lord Expon. No publi- 
eation is so rich in information, and that peculiar kind of anecdote so much 
relished by the bar, as these volumes. Nor will they be found without at- 
tractions to the general reader, while for the student of American history 
there are matters of the greatest importance—the celebrated scene of Dr. 
Franklin’s appearance before the Privy Council, and the attack upon him 
by Mr. Wedderburne, afterwards Lord Loughborough, will be found full 
of interest. The jokes, we may be allowed to say, too, are capi'al—we al- 
most feel inclined to insert one or two of those passed upon Eldon upon his 
return to the court, in 1807, for selecting “ All Fool’s Day” for his insta)- 
lation, and taking his seat, on that occasion, after much delay for want of 
his own, in Sir Samuel Romilly’s wig,—but we have not room for all, and 
to select is difficult. Our readers will soon be able to enjoy the whole of 
them. 














